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ON THE 
POWER OF DISQUALIFICATION 
IN THE | 
URING this long conteſt, TY in ſpeech 
and writing, reſpecting the illegality of 
diſqualifying Mr. Wilkes, it appears to 


me, that neither the ſpeakers or writers on either 
fide of the queſtion have founded their arguments 


on that ground which can alone ſupport their dif- 


ferent opinions. Inſtead of recurring to tne con- 
fideration of that authority, which primarily im- 


parts validity to parliamentary proceedings in this 


caſe, they have concluded, that precedents are of 
chemſelves the ſole authoritative ſource of acting 


in the houſe of commons; and that where there 1s 


no precedent to be adduced, that in ſuch inſtances 
there is no lawful authority for any reſolution 
which the houſe may vote. But this polition is 
ſubverſive of that idea which is inſeparably an- 
nexed to the word precedent. Ir invariably ſup 

poſes a right in that aſſembly, or thoſe perſons who 
have made ir, antecedent to the precedent,: and 
adequate to the exertion of that power on which 


it was conſtituted ; and when it is diveſted of that 


Attribute, it conſequently follows, that precedent 


| imparts no obligation to be obſerved on future OC- 


caſions. 

The advocates, in favour of Mr. Wilkes, inlitt 
on the illegality of his being expelled ard diſqua- 
lificd : ——— as they aſſert, the houſe of com- 
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mons are bound, by the circumſtances of former 
precedents, in all reſolutions of this nature; and 
that there exiſts no precedent, perfectly corre- 
ſponding in every particular, on which this vote of 
diſqualification can be legally ſuſtained. Fhe gen- 
tlemen who are of a contrary opinion, and who 
ſupport the legality of that diſqualifying vote, ſeem 
to have yielded too eaſily to this imagined efficacy 
of precedent; and arguing on the ſame bottom, 
have adduced ſuch precedents, and thence de- 
duced ſuch inferences, as they pronounce to be 


ſufficient by which to juſtify the conduct of the 


commons in this reſolution. As there are argu- 
ments which have occurred to me, not hitherto 
obſerved by the writers on either {ide of this 
queſtion, I ſhall preſume to offer them to your 
diſquiſition; and though no man ſhall accede to 
my opinion, in conſequence of what I ſhall de- 
liver, it will prove at leaſt that my conduct, in this 
caſe, is not adopted either in conſequence: of an 
implicit obedience tothe ſentiments of other men, 
to ſupport the cauſe of party, or without endea- 
vouring to examine the ſubject by my own la- 


culties. 


Animated by the honeſt iatentiog of diſcufling 


and determining this queſtion, with as little 2 — 


judice and prepoſſeſſion as I am capable, I ſhall 
fairly ſtate the principles and poſitions of thoſe 


gentlemen who have diſapproved of this diſquali- 


fying vote. And theſe are, as I recolle&, that 

thoſe precedents which are not ſimilar, 1n all points, 
can afford no authority for diſqualifying Mr. 
Wilkes. That Mr. Wilkes being not ineligible 
by law, 1s ehigible of common right. That the 
houſe of commons cannot by their vote render 
Mr. Wilkes ineligible. That Mr. Wilkes cannot 
legally be twice puniſhed for the ſame offence. 


That the houſe of commons cannot make their oon 


powers, 


of; 

Powers, becauſe they did not make themſelves, 

hat the freedom of election is violated, by not ad · 
mitting as a member, the perſon whom the electors 
choſe. And that the liberties of the people are en- 
dangered by this diſqualifying vote of the com- 
mons, < . e * Soft HOP 
Theſe are, I think, all the principles and poſt- 
tions which the opponents of this reſolution have 
advanced, and on which they have grounded all 
their arguments againſt it. I ſhall therefore en- 
deavour to diſprove the rectitude and truth of all 
of them, and not by a leng feries of arguments 
attempt to refute that reaſoning which they have 
founded them on. For if the ground will not ſuſ- 
"rain the building, the latter falls of conrſe, and 
it would be idle ro demoliſh that fabric piece- 
meal, that can be deſtroyed by one ſingle exploſion. 
I ſhall therefore lay the foundation of what 1 
have to offer, on that very ſpot which all parties 
agree to be its real ſituation: and then 1 ſhall 
candidly examine what ought to have been the re- 
fult of the commons reſpecting the Middleſex elec- 
tion. But previous to this enquiry, it ſeems ex- 
pedient to delineate the parliamentary conſtitution 
of this realm, as far as it is requiſite for the fuller 
explanation and evidence of what I have to offer. 

The ſupreme legiſlative power of this realm con- 
fiſts of a king, lords, and commons; and theſe 
conſtitute a parliament. And as I ſhall quote Sir 
Edward Coke in 'refutation of what the advocates 
of Mr. Wilkes have offered, from him I ſhall re- 
cite, that the power and juriſdiftion of the par- 
% liament for making of laws, in proceeding by 
vote, is ſo tranſcendant and abſolute as cannot 
be confined, either by cauſes or perſons, within 
© any bounds, huic ego nec metas rerum nec 
EX rempora pono.” | OR}: re 
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In conſequence of this conſtitutional power, it 
% hath ſovereign and uncontroulable authority of 
e making, confirming, enlarging, reſtraining, abro- 
<< gating, repealing, reviving, and expounding of 
& laws concerning matters of all poſſible denomi- 
t nations, eccleſiaſtical or temporal, civil or mili- 
PUR. | | 
The laws of the Eh are divided into ae WY 
the law and cuſtom of parliament, the crown law, 
the eccleſiaſtical, civil, and canon law, together 
with ſome other ſubdiviſions which it is Werne to 
name on this occaſion. 

'« And this is to be known, that the lords in 
« their houſe have power of judicature, and the 
* commons in their houſe have power of judica- 
ture; and as every court of juſtice hath laws 
« and cuſtoms for its direCtion, ſo the high court 
<* of parliament ſuis propriis legibus et conſuetu- 
« dinibus, ſubſiſts. And this is beſt underſtood 
<& by reading the judgments and records at large, 
<< and the journals of the houſe of lords, and the 
« book of the clerk of the houſe of commons, 
“ which is a record, and it is affirmed by act of 

<« parliament.” And to theſe 1 ſhall e in 
ſupport of what I have to offer. 

<« It is lex et conſuetudo parliamenti, chat all 
e weighty matters in any parliament, moved con- 
4 cerning the peers of the realm, or commons in 
<6 parliament aſſembled, ought to be determined, 
* adjudged, and diſcuſſed by the courſe of par- 
« liament.z and not by the civil law, nor yet by the 
% common laws of this realm, uſed in more infe- 
< rjour Courts : Which was ſo declared to be ſe- 
& cundum legem et conſuetudinem parliamenti, 
concerning the peers of the realm, by the king 
and all the lords, ſpiritual and temporal. And 

« che like, parti ratione, is for the commons, for 
de 349 thing moved or done in the houſe of com- 

. mons; 


K 
wr node: + and the rather for that, by. 3 law 
& and cuſtom of parliament, the king cannot take 
notice of any thing ſaid or done in the houſe of 
' © commons, but by the report of that houſe. And 
& every member of parliament hath judicial place, 
ee and can be no witnels ; and this is the reaſon 
< that judges ought not to give any opinion of a 
matter of parliament, becauſe it is not to be de- 
ee cided by the common laws, but ſecundum legem 
<* et conſuetudinem parliamenti z and ſo the judges. 
« in divers parliaments have confeſſed,” For if 
the judges by the common law could determine 
the elections of the commons, there would certain- 
ly exiſt a practicability of filling the houſe as the 
miniſter ſhould direct: for then the obnoxious 
might be diſqualified in all conteſted elections, and 
the ſycophants of power conſtantly made the ſitting 
members. Is this the legality which thoſe ad vo- 
cates are labouring to eſtabliſh ? 
The houſe of lords and commons ſeveratly have 
this original maxim, that whatever matter ariſes 
concerning either houſe of parliament, can be de- 
termined in that houſe to which it relates, and no 
where elſe. The lords will not ſuffer the commons 
_ to. interfere in the election of a peer of Scotland; 
the commons will not allow the lords to judge of 
the election of a burgeſs. Nor will either houſe 
permit the courts of juſtice to examine the merits 
of either. But the maxims, on which they proceed, 
reſt. entirely in the breaſt of each houſe reſpec- 
tively, and are not defined and aſcertained by any 
particular law. | 
The houſe of commons does, therefore, at 

once, poſſeſs both a legiſlative and executive au- 
thority in all thoſe matters which, may ariſe con- 
cerning themſelves. Ir includes a legiſlative pow- 
er, becauſe the maximy, and the methods on which 

| | they 
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they proceed, are not defined and aſcertained by 
any particular law, and are reſident in themſelves 


alone. | 


It includes the executive power, becauſe thoſe 
matters being to be examined, diſcuſſed, and ad- 
judged in no other place, and this court having no 
judicial magiſtrates to carry their laws into execu- 
tion, as are appointed for the executing the laws 
of the whole legiſlative body, they muſt, of ne- 
ceſſity, themſelves be the executors of their own 
determinations. For to what purpoſe can reſolu- 
tions be made, without a lawful power of carrying 
them into execution? Hence it is evident, that 
the court, before which ſuch matters can only 
come; which can alone decide upon them; and 
in whoſe breaſts the maxims and the methods, on 
which they proceed, entirely reſt, undefined, and 
unaſcertained by any particular law, muſt be in- 
veſted with legiſlative authority; and, as that 
power, they muſt neceſſarily enjoy the rights which 
are inſeparable from legiſlation ; and that, having 
no officers ſubordinate to execute their reſolves, 
they mult alſo poſſeſs the executive authority alſo; 
for a legiſlative power without an executive, is an 
impotent authority, without energy or obligation. 

It appears alſo, that the law of the commons, 
if not ſuperior, is independent of the common 
law, becauſe the commons have power of judica- 
ture ; and as the king cannot take notice of any 
thing ſaid or done in that houſe, as the execu- 
tive power of the laws, he cannot authoriſe 
his ſervants, the judges, to take cognizance of 
that which he cannot know. And this is the rea- 
ſon for the preceding opinion of the judges, thar 
any matter of parliament is not to be decided by 
the common laws, but according to the law and 
uſage of. parliament : for they knew that the oy 
fs WE FI, 
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of parliament is one of conſtitution, equally with 
that of common law. But the ſtatute law be- 
ing that law, in the inſtituting which the com- 
mons have conſented, is ſuperior to every other; 
and as it invalidates the common law, ſo does 
it alſo that of the two houſes. For this rea- 
ſon it is, that the common law, ſupreme and ex- 
tenſive as it may be in its power over the com- 
munity, is not univerſal. It extends not to the con- 
firming, enlarging, reſtraining, abrogating, re- 
pealing, expounding laws concerning matters re- 
lative to the two houſes : that can be effected but by 
the whole legiſlature. And it ſeems, from practice, 
as if, when not ſpecifically mentioned and deſcribed, 
that the cammons deem themſelves, reſpecting 
their own affairs, unobliged by the whole legiſlative 
authority, excepting in thoſe concerning treaſon, 
felony, and breach of the peace. That the mem- 
bers of either houſe are not ſubjected to like con- 
ditions of the common law, with the other conſti- 
tuents of the realm, is evident; for not a repre- 
ſentative can be arreſted, or taken into cuſtody: 
his menial ſervants cannot be arreſted: no en- 
try can be made on his lands; nor can his goods 
be diſtrained or ſeized, without a breach of the 
law of parliament: to all which proceedings the 
other ſubjects are expoſed, by proceſs of the laws. 
- Theſe, and innumerable other inſtances of the law 
of either houſe being ſuperior to the laws of the 
legiſlature, are to be found, It fines and commits 
to priſon all thoſe whom they may deem to have 
acted diſreſpectfully to a member, or to the houſe, 
Theſe are laws of parliament, in oppoſition ta. 
.common law. But on what authority a writ of 
Habeas Corpus is denied to the ſubject, who may 
be taken into cuſtody by power of the commons, 
4 know not, It cannot be on the reaſon already 
; E 1 W 
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1 | | 
related, a the judges cannot he authoriſed by 
the executive power to carry the common law into 
execution; becauſe this writof right is by ſtatute law. 
And it ſeems extremely ſingular that the commons, 
who have conſented to this ſtatute of the Habeas 


Corpus, ſhould think themſelves ſuperiour to the 


law which they have enacted, without excepting 
that right to themſelves: and that the judges 
mould not grant that writ, to every ſubject who ap- 
plies for it in the above fituations ; ſince the power 
that made the law unexceptionably enables the exe- 
cutors of it to carry it into execution. In fact, 
though the laws and cuſtoms of parliament, which 

are conſecutive of its legiſlative authority, are to be 
learned ont of the rolls of parliament, and other re- 
cords and precedents, and from continual experience; 
yet theſe can no more limit the legiſlative autho- 


tity of the commons, in relation to their own af- 


fairs, than the common or ſtatute Jaw can circum- 
ſcribe the authority of the whole legiſlature. Each 
of them can inſtitute new laws, alter, explain, and 


abrogate the old, when the exigency of the caſe 


requires it: otherwiſe they would be bound to 
follow erroneous laws, without the power of re- 


medying their miſchief: and in new caſes be un- 


able to provide any remedy at all: hoth which 
are incompetible with the idea of all legiſlative au- 


thority. Whenever the legiſlative authority of 


either houſe, in affairs relating to themſelves, is 
either altered, circumſcribed, explained, or abro- 


gated by the authority of the whole legiſlative bo- 


dy, in thoſe inſtances it is rendered inoperative z 


in all others it remains in plenary power. 


That this is the conſtitution of the realm, is in- 
dubitable from every teſtimony of record or expe- 
rience ; and it ſhall be proved from thoſe very pre- 
Fedents, authorities, and records, which thoſe gen- 

tlemen, 


(9 ) 
tlemen- have brought to ſupport a contrary opk 
nion. 

The arguments, t therefore, which have been 
drawn from precedents, conſidered as the ſole ori- 
gin and guide in the reſolutions of the houſe of 
commons, reſpecting the Middleſex election, he- 
ther on one ſide or the other, are ſo far from being 
concluſive, that they are of very little import. 
The author of The Fair Trial of the important 
Queſtion, has laid down fix principles, “ which, as 
* he ſays, will ſo ſpeak for themſelves, as to make 
ec the application of them to the preſent queſtion ' 
« eaſy.” As the five principles, ſubſequent of 
the firſt, depend on that firſt principle; if that fart 
principle can be maintained, the others are per- 
manently eſtabliſhed: But if the firſt be attended 
with ſuch manifeſt debility; that it cannot ſuſtain 
itſelf, the others muſt neceſſarily remain unſup- 
ported. The principle is as follows: “The houſe 
„of commons not being /elf-created, but made by 
the conſtitution, and being only repreſentatives; 
* choſen by the people, cannot make its own 
power, becauſe it did not make itfelf : nor can 
* it have power to deſtroy that power from which 
46 it is derived; and by the exiſtence of which 
$ alone it can ſubliſt in its national and conſtitu- 
t tional Rate,” | 

The cerm conſtitution, unapplied to the coaftis 
tuent parts of it; and to the exerciſe of the legiſ- 
lative, executive, and other powers of which it is 
compoſed, conveys nothing more than a mere ab- 
ſtract idea, inoperative and unproductive. It cans 
not, therefore, as that writer declares it is, be 
* ſufficient, for his preſent purpoſe; to ſay the 
“ houſe of commons is founded in, and owes its 
„ being to the conſtitution.” For, in order to 
ſupport that opinion, not only the conſtitu ion as 

it exiſted, previous to the birth of the houſe of 
: C commons, 


5 | commons, but by what inſtitutive means this 

23 houſe firſt came into being, muſt be ſnewn. For 
th without this indi- penſible introduction, the queſ- 
\'BL tion can never be juſtly ſtated, examined, or 
Ut reſolved. 

1 SGauch being the caſe, perhaps the non, te that 
| s the conſtitution is a term we all underſtand,” 
; | may be liable to very reaſonable objections. And 1 

imagine, the tedious debates, unſettled opinions, 
and indeciſive productions of the preſs on this 
very queſtion, are more than ſufficient teſtimony 
to prove, that the conſtitution is a term which is 
not underſtood by all of us. In whatſoever way 
"if that may be decided, what he ſubjoins is certainly 

1 true; „that this conſtitution is a thing which was 
| not made all at once, but i in the production! of 
Wl! | « the improvements of time.” 
| It is demonſtrated by magna charts, and other 
-- antecedent records, that the common council of 

the realm, or parliament, was then compoſed of 

the archbiſhops, biſhops, abbots, priors, car]s, ba- 
rons, and all others who held' their lands, in ca- 

pite, or immediately from the crown. That theſe 
were, by the nature of their tenure, obliged to 

attend the parliament as a ſuit and ſervice due to 

| the ſovereign, whenever he ſummoned them to 

5 that purpoſe. It is demonſtrated alſo by the ſame 

| great charter, that no other perſons did, and by 
the nature and principles of the feudal ſyſtem that 
no others could, conſtitute any part of this par- 
liament. And this is evident from what is ſaid in 
that charter : and all theſe cuſtoms and liberties afore- 
ſaid, which we have granted in our reign, we will 
obſerve towards you (the great council); and all theſe 
cuſtoms and liberties you ſhall obſerve to your vaſſals 
alſo. Which latter injunction could have found 
no cauſe of being inſerted, had thoſe who held 

their lands under the barons enjoyed the er | 
3 ee 
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E | 
of electing members to repreſent them in parlia- 
ment. For in that caſe the grant would have been 
made general to the whole nation from the crown: 
and not intermediately from the king, through the 
barons, to the people. 

Ihe hiſtorical truth of this grant is this : chat 
as the king received ſuit and ſervice from thoſe 
who held immediately from him, and no others; 

ſo the eccleſiaſtics and barons had ſuit and ſervice 

from thoſe who held immediately from them alſo. 

And as the former conſtituted the court or parlia- 

ment of the kingdom, ſo the latter formed the 

courts or little parliaments. of the diſtinct baronies 
and manors. The ſame rights, therefore, which 
were granted by the king to his great vaſſals, he, 
by the ſame charter, obliged theſe inferior, but. 
more imperious maſters, to concede to their vaſ- 
ſals alſo: and from this origin, by various inci- 
dental circumſtances, ſprang the privilege of re- 

' preſentation, the right of election, and conſe- 
uently the houſe of commons. 

That the commons, and the right of electing 
them alſo, were created by the fat of the king, 
and by the ſame manifeſtation of his will, is evi- 
dent from the writs which were iſſued on the firſt 
and ſubſequent convenings of that aſſembly. The 
exiſtence of that houle, and of their electors, is, 
therefore,. derived from the ſame ſource, the king 
alone. It is ſelf- evident, therefore, that the power 
of that houſe was imparted by the ſovereign, be- 
cauſe the people could not give to their repreſenta- 
tives what they did not themſelves poſſeſs: and 
that the right of electing repreſentatives to exert 
it, was given to the people. For the giving exiſt- 
ence to any legiſlative body, implies, and actually 
conveys, the right of exerciſing thoſe powers 
which are productive of the ends for which they 


were created. And thus, whilſt thoſe powers were 
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given to the commons, which are expedient to re- 
preſentation; the like powers were given to the 
41 electors, which are requiſite to election. From 
1 this it reſults, that the people cannot abridge, or 
reſcind the repreſentative authority. nor the com- 
| mons tht elective : becauſe both are held from the 
ſame original power, are of equal validity; and of 
conſtitutional eſtabliſhment, But as no human 
precaution can prevent the clection of men, who, 
by their actions, may prove to be undeſerving the 
great charge of making laws, whereby to govern 
a kingdom ; there was neceffarily referyed, of 
aroſe in the commons, an authority adequate ta 
the removing ſuch men, and conſequently to ex- 
pel and to diſqualify all whom they might adjudge 
to be improper for that truſt. Though this au- 
thority was abſolutely requiſite to preſerve the 
Us | houſe, as much as poſſible, ftom the contamina- 
| tion of unworthy members; when any one was 
| driven from among them, they were, : by the pri- 
Wt mæval authority of. election given to the electors, 
1 io hibited from precluding the conſtituents from pro- 
| cceding io a new choice: becauſe they could not take 
1 from them that right which was cœval, as firm, and 
1581 as conſtitutional as their own. The conſtituents, 
1 therefore, had the choice of every man in the king- 
1 dom, who was not diſqualified by the law and 
| uſage of parliament z that man alone excepted, 
158 | who had lately been rendered incapable of repre- 
BY | ſentation, And the right of rechuſing him, im- 
v8 plied a manifeſt contradiction in terms, unleſs diſ- 
BP: qualification ſignifies the right of being re. elected. 
HT But our anceffors were of ſounder underſtanding 
than to entertain an idea ſo irreconcileable, not only 
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11 with the word, but wich the nature of the action 
THY alſo : and to re-ele& a man already rendered in- 
1 capable of dilcharging that duty for which he was 
Wi! | choſen. On that "oy. account, the hiſtory of 
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all ages, preceding the preſent time, afford no in- 
-ſtance of ſuch conttumaciouſneſs, folly, ſeditipn, or 
inſanity in the conſtituents of any county, City, or 
„%% pm non uns as 
That this right of granting repreſentation, and 
election was in the king alone, for many ages, is 
confirrtied by the experience of thoſe reigns, which 
ſuceeeded thoſe of Edward the Firſt, to James the 
Firſt, During the progreſſion of ni time, many 
are the boroughs which were preſented. with thoſe 
rights by their ſovereigns, Theſe then ſuccel- 
ſively teceiving the tight of repreſencation and 
election from the crown, the members were necel- 
ſarily choſen to exerciſe all that authority. which 
the commons had progreſſively acquired, at the 
reſpective times when theſe boroughs were added 
to the elective, and their members to the repreſen- 
tative body of the popular part of this conſtitution, 
Among theſe, the right of diſqualification, was 
one: and to the exertion of this they were, of con- 
ſequence, delegated by their conſtituents. By 
this undifgviſed and genuine repreſentation. of the 
origin of the repreſentatives and their electors, it 
is evidently certain that the commons did not de- 
rive their power from the people, but from the 
throne. And, as that Writer obſerves, © the end 
« of their conſtitution and election myſt, in the 
« nature of the thing, imply every incl ental and 
« colfateral power neceflary to that end.“ And 
this power being inſeparable from the former, is, 
ih like mannner, proceeding from the throne allo : 
or arifing from adventitious circumſtances, be- 
come a conſtitutional part of their power. | 


» £ 


The right of diſqualification being one of thoſe 


progreflive improvements which time hath effect- 
ed; then does this right form no immaterial part 
of this conſtitution : unleſs it be incompatible with, 
not ſubordinate to, or deſtructive of, the inſtitu- 
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tion of that houſe ; and that it is not, will, I pre- 
ſume, be evinced by what I ſhall offer on this oc- 
caſion. 

The poſition that the commons cannot make 
their own power, becauſe they did not make 
themſelves, is a principle remote from being 
adequate to the concluſion which has been 
drawn from it. Becauſe the power which gave 
them exiſtence, can give them the right of mak- 
ing their own powers: and in this very inſtance 


there are evidences ſufficient that with ſuch they 
were endowed. For certainly they have made a 
conſiderable addition to their original rights, in 


oppoſition, or unoppoſed both by the king and 
houſe of peers. And it ſeems not a little extra- 
ordinary, not only on what foundation this prin- 
ciple was erected, but how the contrary of its 
being true could eſcape the obſervation of him 
who has advanced it. If no bodies of men; which 
compoſe any part of the inferior degrees of go- 
vernment in this realm, can make any powers, 

| becauſe theſe men were made by the conſtitution, 
and not b themſelyes; then is the corporation of 
the city of London (which holds its rights by 
preſcription, like the commons) and many others 
in this kingdom, incapable of making their own 
powers, becauſe they did not make themſelves. 
And yet ſuch is the fact, theſe corporations have 
both the legiſlative and executive powers which 


they themſelves have made. In conſequence of 


this authority from tte crown, they make. bye- 
laws for the governing of their own body corpo- 
rate, appoint thoſe officers who ſhall carry them 
into execution, and disfranchiſe the members of 
it for offences. But it ſeems the commons cannot 


becauſe they did not make themſelves. 


eo 


# 


poſſeſs theſe powers reſpecting their own affairs, 
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If none can make their own powers, but thoſe 
who have made themſelves, then tyrants only have 
that right, and their powers alone are lawful. A 


contradiction too palpable to need an explanation. 
If men would recede to the nature of themſelves, 
and conſider: man as a gregarious animal, ſtanding 
on a like ground of equality in general, and indi- 


vidually ſuperior to each other by their talents 


mental and corporeal ; that ſuch beings require a 


rule of conduct to be eſtabliſhed for their govern- 
ment, and conſequently implies the governors and 
the governed; that all cannot be both at the ſame 


time, and yet that all ſhould conſent to have above 
them ſuch who are beſt adapted to the making 
powers; the very inverſe of the above principle 
is the truth. And none can have powers but ſuch 
as have not made themſelves. And this diſtinction 
is that: which moſt eſſentially characteriſes a ſtate 
of liberty from that of deſpotiſm. The commons 


of England received their power from the king, 


that is, from that part of the conſtitution which 
then alone could beſtow it : and for that very rea- 
ſon, and for that alone, becauſe they did not make 
themſelves, they can make their own powers. 
Although I am endeavouring to prove that 
the authority of the commons deſcended from 


the throne, I do not thereby intend to inſi- 


nuate that theſe repreſentatives are poſſeſſed of an 
unbounded power to exert that authority as they 
pleaſe, but in matters relative to themſelves alone. 


The very nature of repreſentation itſelf does vir- 


tually imply, that they ſhall not extend their power, 
however given, to the injury of thoſe for whoſe 
advantage they were erected, and by whom they 
are elected. But this is manifeſt, that if they have 
not the right of making their own powers, becauſe 
they did not make themſelves, then neither theic 
electors, the king, lords, and commons, taken 

either 


N — — 4 
— — —— — SH ——ͤ — 4 reg 2 ow 


— EE NY 


————k— — 


« 
— a 2 — —— 
0 e * " _ * _ * 
2 I PRE 
—— — —— —— — — —— — v——— — 2 —2 —— — 2 — — — —— —— ů by X een — ws 
Ga 8 w 3 ORC — 2 ——ů 
— W N - ———— ——— — procure u— —— * 5 


* 
— — — 
„ . * 


— =. 


K 


—— 


wo 5 
r 
by R * I — — = 
rows C00 ce — edt 2 SHR ů——-—ñ p XX oor. ow wk 
* 


. — DO ITY anita . ” — 
— * © Ws TIC, ee — 
— — — — — tuo — — E— <= 


—— Wu rn weary . afro» hy Ee mg — . i 


— SE ed 


- DEPRESS 
2 


— —— —„— 
— — 


. . 
— 2 — 
ts — rnagig. cs 7; _ — 
_ — 


Pg x — - 
2 — — * 2 « 
* 4 oy 3 — 


—— — —— 6 — - — Is — 


of m % — 2 
5 —— SGI 214g oi SOUS * ond GI RE — — — — — 
r — — * 


og —— —U—äjäͤ — 
. 


£46 ) 
aber ſeparately or collectively, can haye any wk 
of making their own powers, 

With intent to prove this poſition, I ſhall ew 
in what manner the preceding principle of the 
writer before 1 ill operate in another vie w, 
and what will be the end of carrying it into execu- 
tion. If the commons cannot make their own 

wers of diſqualification, which are not defined 
by law, becauſe they did not make. themſelves ; 
it then follows that the electors cannot make, their 

wers of election, which are not defined by lay, 
DEE they did not make themſelves. And thug 
the powers of the elected and electors ſtanding 
alike on this fallacious ground of not being lawful, 
becauſe they did not make themſelves, muſt Gok, 
and all fall in together. Nor do the ill conſe- 
uences of the preceding principle terminate in 
FP place: it muſt proceed to more fatal effects, 
For if the commons, becauſe they did not make 
their own power, cannot exerciſe the authority of 
giſqualifying a member by their own reſolutions, 
it follows that they cannot exert that power in con- 
junction with the crown and the houſe of peers. 
For if the power of diſqualification be injurious 
both to the electors and the elected, that power 
can no more be legally exerciſed in conjunction 
with the king and lords, than by the commons 
ſolely in their own houſe. For to afſert that the 
commons, becauſe they did not make their own 
owers, have not the right to diſqualify a member 
their own reſolutions, without depriving the 
electots of their right of election, the member of 
his rigbt of repreſentation, and riſquing che ruin 
of the conſtitution itſelf; and yet to allow that 
theſe very commons can effect the fame thing in a 
more extenſive degree, with more injurious ef- 
fects, and without violating the rights of the mem- 
ber, the elector, and the conſtitution, conjoined 
with 


OS 
(15) 


. wich the two other legiſlative eſtates, is to ** 
that the ſame act which is criminal when commit- 


ted by themſelves, is lawful when tranſacted in 
company. What poſition can be more —— 


with abſurdity than this, that the ſame men both 


have and have not the ſame right? That they poſe 
ſeſs it where it can do the moſt miſchief, and are not 


inveſted with it where it can do the leaſt: That they 


can reſcind any number of ſubjects both from their 
elective and repreſentative rights for ever, and not 
diſqualify a member, and render the votes of the 


_ coaſtiruents ineffectual for the duration of one 
_ parliament. Is not the authority to exert ſuch a 


power by the commons; in concert with the king 
and lords, as diametrically repugnant to the deſign; 
and as ſubverſive of the ends to which they are 


_ delegated by the people, as if it was exacted by 


themſelves alone? They can; therefore, have no 
greater title to the exerciſe of this power in theit 
general legiſlative capacity than in their ſeparate. 
Both rights ſtand on the ſame baſis ; both are equal- 
ly beneficial or equally prejudicial to. the people 
themſelves ; and, therefore, both mult be alike re- 


jected or received. 


If this concluſion, drawn from the preceding 


principle, be logically true, then does all that has 


been advanced, by thoſe who allow that the lea 
giſlature can eſtabliſh the circumſtances which can 
render ſubjects ineligible, and deprive the electors 
of the privilege of voting for ſuch candidates, fall 
conjointly to the ground, with chat power which 
they have diſallowed to reſide in the commons. 
For, if it he true © that the commons cannbt poſ- 


«© ſeſs the power to deſtroy that power from which 
it is derived, and by the exiſtence of which 
„ alone it can ſubGt in its natural and conſtitu- 


tional ſtare z” if the power of diſqualification be 


replete with fuch deſtructive influence, it cannot 


ES either 


„ 
either ſeparately or in conjunction with the other 
eſtates of the realm deprive men of their elegibi- 
lity to become members in parliament : nor the 
electors of their right to make them ſo. For the 

fitſt principle of repreſentation. by election is, that 
thoſe who have imparted that right to their repre- 
Wt ſentatives, have not inveſted them with the au- 
thority to injure their conſtituents either by them- 
ſelves, or in the acts of legiſlative eſtabliſhment 
conjointly with others. f 
In conſequence of this deduction from the above 
principle, the laws which have precluded ſome ſub- 
itt jets from rhe privilege of being elected, and 
1 others from the right of election, are equally re- 
1 pugnant to the conſtitution; equally illegal, as ſta- 
mo 5 tute laws, with the reſolutions of the commons as 
Wy | parliamentary ; and, therefore, the long liſt of 
r place- men, penſioners, ſuch as poſſeſs not a 
110 landed qualification; and others, diſabled by the 
14 ſtatute, have been as illegally diſqualified by the 
(FRANK: whole : legiſlature, and more injuriouſly than 
1 Mr. Wilkes. For their interdict is for ever; 
Wt! his for ſeven years only: ard thus, in direct 
908 contradiction to the Roman Catholic faith, the 
10 guilty have their purgatory, the innocent are 
[23/178 damned for ever, | 
In like manner the freeholders, who poſſeſs 
not a freehold of forty ſhillings a year,\ are 
as illegally reſcinded from their privilege of 
voting, and much more detrimentally than the 
. electors of Middlelex in favour of Mr. Wilkes : 
Wilt! for their right, alſo, is aboliſhed for ever. Where- 
10 as thoſe of the Middleſex electors was only ren- 
' dered ineffectual by their on perverfeneſs at 
the laſt election; and is no farther ſuſpended 
even, than the term which they themſelves affix- 
2318 ed, by giving their voices to a candidate diſ- 
n qualified for ſeven years at moſt: or till a vaca- 
1 q |, ; N 4 4 tion 
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ticn may arrive, however expeditious be the day- 
of irs approach. „ | | 
The commons, therefore, who exerted this right 
conjointly with the king and houſe of peers, either. 
had or had not a right to the exerciſing of it. If 
they poſſeſſed that right, the validity of thoſe ſta- 
tutes is ſuſtained by the authority which inſtituted, 
them. If they did not poſſeſs it, they have com- 
mitted a violence as arbitrary and as illegal, in con- 


junction with the other eſtates, by the conſenting 


to enact thoſe laws, as by effecting a like purpoſe 


by their own reſolutions : and the former are not 


the leſs exertions of tyranny, becauſe they are 
denominated laws, and enacted by the whole le- 
giſlative power. 

But the gentlemen who oppoſe this power in 
the houſe ſingly, allow the right of it, when they 
are united with the other parts of the legiſlature: 


and agree that theſe laws, ſo inſtituted, are obli- 


gatory and of plenary. efficaciouſneſs. But in this 
inſtance, as in a multitude of others, do they not 


depart from that very principle on which they 


have founded their opinions: and allow that the 
houſe which did not make itſelf, can make its 
own power? and this even to the producing con- 


ſequences more fatal than thoſe of which they 
complain, and againſt which they ſo energicallß 


declaim. Did not the commons make that power 
which diſqualified, in conjunction with the peers, 


though they did not make themſelves? Why then 
are they jultly entitled to this power, when 1n con- 


junction with the other ſtates, and illegally exerting 
it in a ſtate of ſeparation? They enacted the for- 
mer by the ſame authority which they voted the 
latter; and as thoſe laws remain a rule of conduct 
in matters relative to the diſabling the ſubjects 
from repreſenting, and voting, ſo do thoſe'reſolu- 
tions allo, reſpecting their members, The ſta- 
T | D 2 e 


(200 | 
totes, thardfore, and the reſolutions which: havg 
generated thele effects, are alike legal; proceed 

like from the ſame ſource of authority; are equally 
a part of the conſtitution and to be obſerved: or 
a violation of it, and to be equally exploded, 

If the antiquity of a cuſtom or law of parlia- 
ment can give ſanclion to the future obſervation 
of it, and ſtrengthen the efficacy of precedents, 
this power of diſqualific ation by the fole authority 
of the houſe has that advantage. For this law of 
parliament was known and practiſed in times an- 
terior to any ſtatute which regards either the de- 
fining thoſe perſons who in counties ſhould have the 
priviiege of voting, and who alone ſhould be e ect- 
ed in counties, cities, and boroughs. | 
In th-time of Richard the {:cond, a knight-ba- 
neret was diſabled from ſitting in that houle, be- 
cave he was conſidered to be a dependant on the 
crown, in conſequence of his having received the. 
diſtinctions of royal favour, At that time there 

Was neither common nor ſtatute law which inhi- 
bited either gn or penſioners from fitting in 
the houle. And this reign of Richard was thi 
fourth oply which had ſucceeded the original eſta- 
bliſhmear of the houſe of commons. Wherezs/the 
fiſt ſtatute relative to thoſe matters, was enacted 
in che reign cf Henry the fourth. As no parhe- 
mentary act, inſtituted ſince that time, has re- 
Acinced that right of diſqualification from the 
commons; and the practice of it has been confirm- 
ed by repeated reſolutions of a like nature, and it 
has ſtood unimpeached to this time; by what 
means has it loſt its ancient energy, and on this oc- 
caſion become unlawful? Whether the houſe of 
commons hath received improvement, by the ac- 
quiſitian of power, ſince the beginning of its eſta- 
bliſhment, is a queſtion which enters not into this 
ſubject : f = 

That 


CW YI „ 
Phat an encreaſe of power hath ariſen in the 
houſe of commons, whatever may have been the 
intervening circumſtances, and cauſes unfore- 
ſeen, which have afforded the occaſion, is not to 
be denied, This power hath. been obtained by 
that authority which was originally imparted, 
and conſtantly reſided in them; and this inde- 
pendent of any new powers acquired on the part 
of the electors. If this power be grown too great 
for that. proportion which the democratical part 'of 
this conſticution ought to poſſeſs, let it be reduced 
by an act of legiſlature ; and to this there can be 
no juſt objection. But to preclude the exerciſe of 
a right eſtabliſhed for four centuries, at leait, un- 
objected to till this hour; which, though fre- 
quently exerted, hath produced no ill conſe- 
quencęs; which ariſes from the nature of the houſe 
of commons, is capable of being exerciſed in no 
other place, and is eſſential to the ſupport of the 
honour and dignity of that part of the legiſla- 
ture, would be deemed either an act of national 
inſanity, or a demonſtration that we had dege- 
nerated from the wiſdom of our anceſtors, - In 
either caſe, nothing can be more pernicious than 
an indulgence to thoſe who petition for what they - 
have no right to aſk. The king cannot conſti- 
tutionally liſten to any requeſt relative to any 
matters which have paſſed 'in the commons, un- 
leſs that requeſt proceed from that houſe. _ | 
It is in reality mere deluſion and ſophiſtry to 
argue, that the commons receive even the right of - 
exerciſing their authority from the people. Not 
a twentieth part of the community have the privi- 
lege of electing repreſentatives. By what logic 
can it be proved that thoſe have choſen, who have 
never voted? Can theſe men have communicated 
to the commons a right of repreſenting them, or 
to the electors to exerciſe the right of Cong in 
| | -—, , CINE 
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their ſtead, and be their reprefentatives i in elections? 
By what ſign have they expreſſed ſuch transfers of 
power? The commons are indeed ſaid to be the 
repreſentatives of all when they are elected; but 
scare they for this the leſs delegated to the exerciſe 
of their power by their electors only, when they 
receive no authority to act from any other part of 
the nation? Their power therefore cannot be de- 
rived from the people, becauſe their election is not: 
unleſs a twentieth part of the number includes the 
whole of it: and therefore the force of that argu- 
ment which was intended to be drawn from the 
poſition, that the power of the commons aroſe. 
trom the election of the people, ſinks by its own 
debility. Hence it appears, that if the commons 
have exerciſed that power, in conſequence of its 
being given by the people, they have acted under 
an authority by which it never could be given, 
For the electors are no more the people, than the 
repreſentatives are the elective body. Nay, the 
former are not poſſeſſed of a right which the latter 
enjoy, that of being elected to the important truſt | 
of legiflation and the public good. If the conſti- 
tuents therefore have elected, as the people, they 
have choſen, under a power alſo which they do 
not poſſeſs ; and thus the powers of election, being 
made by thoſe who did not make themſelves, 
they could not make that power. The very de- 
legation, therefore, of authority to the commons, 
as the repreſentatives of the people, being im- 
parted by their conſtituents only, is illegal, and 
has no ſtability. And this reſult is conſecutive of 
the fallaciouſneſs of that very principle, which ge- 
clares their power is founded an their being elected 
by the people. 
Theſe even are not the ſole conſequences, detri- 
mental as they are, which will devolve on this 


devoted u, ſhould the preceding principle be 
tho- 


fd 
thoroughly adopted. The king himſelf and the 
houſe of lords, being nt ſelf-created, but made by 


the conſtitution : theſe can no more make their own 


wers than the commons, becauſe they did not 
make themſelves. And thus theſe two eſtates be- 
ing in the ſame impotent ſituation, the whole con- 
ſtitution, king, lords, and commons, the ſtatute, 
common, canon, and all other laws, the executive 
powers, courts, magiſtrates, and other officers, 


muſt vaniſh like the baſeleſs fabric of a viſion, and 


leave- the governors without power, the people 
without reſtraint, and every thing reduced to 
anarchy and confuſion; and the- conſtitution il 
muſt be annihilated. Such will be the effect of 
that poſition, that the commons cannot make their 
own powers, becauſe they did not make them- 
ſelves. The error of this principle ariſes ſolely 
from the conſidering thoſe things to be emanations 
from the conſtitution, which form that conſtitu - 
tion itſelf. | 

Notwithſtanding the poſitive poſition of this 
principle, it is acknowledged, „that the end of 
this inſtitution and election muſt, in the nature 
6“ of the thing, imply every incident and colla- 
ce teral power neceſſary to that end.” This ſeems 
to be aot a little ſingular, that a power which can- 
not be made by the commons, becauſe they did 
not make themſelves, ſhould imply every incidental 
and collateral power neceſſary to that end. This 
is, in fact, ſomething proceeding from nothing, or a 
ſelf-creation ;, and then theſe powers are ſelf. created, 
and the commons may proceed to make their own 
powers, becauſe they made themſelves, In con- 
ſequence of this collateral power, “he inſiſts, and 
« ſtrongly maintains, that the houſe has, and 
„ ought to have, the /o/e power of trying and 
determining who are, and who are not duly 
elected, according to the law of the land, who 
are to be members of the houſes” 7" 
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If i of parliament be not of EM land; 
then is the common law not of the land alſo, The 
authority which formed the former, like that which 
inſtituted the latter, ſprang from the ſame conſti- 
tutional powers. The law of parliament has at 
all times been; and ſtill continues to be, ſuperior 
to the common law in various inſtances. And if 
the houſe of commons are entitled to the right of 
committing their fellow ſubjects to priſon, without 
legal proceſs ; of interdicting the judges from grant- 
Ing writs of Habeas Corpus, and of protecting their 
members from many injunctions of the laws, to 
which the other conſtituents of the realm muſt 

eld, then is it paramount to ſtatute law alſo. 

In fact, the nature and form of the conſtitu- 
tion, the concurrence of incidental circumſtances, 
and the neceſſity of their being attended to, gra- 
dually proceeding with the lapſe of time, have 
conjointly impelled and directed the commons to 
exert their original authority : and to make thoſe 
powers of diſqualification, in order to preſerve 
. themſelves, and the conſtitution thus eſtabliſhed. 
To this day the commons have no other than 
the law of parliament, by which they can diſqua- 
lify a member, who has been elected, according to 
thoſe rights of eligibility, which now remain among 
the ſubjects. Is every member, therefore, who is fo 
elected, and who may commit notorious crimes and 
miſdemeanors, ſtill to remain, to the diſgrace of his 
companions, and the legiſlature itſelf? Or muſt 
the commons, in obedience to their inquiſitorial 
power, which they made, though they did not 
make themſelves, impeach thoſe members, and 
bring them to be tried before the tribunal of the 
lords, for the commiſſion of deeds, againſt the 
doing of which there may exiſt no poſitive law? 

And thus, by the intermediation of another court, 
_—_— the ſame act, which is ſo much decryed, 
when 


| AT. 
when it is effected by themſelves? This, indeed; 
has been formerly done, and may (till be continued i 
when their members have committed ſuch offences 
as are contrary to the poſitive expreſſion of the 
laws, and adequate to the high cogniſance of that 
houſe. But certainly to puniſh men by laws made 
ex poſt facto, and originally bringing them to 
that court which ought to be the tribunal of ap- 
peals from others, is not the moſt diſtinguiſhing 
cCharacteriſtic of the liberties of Engliſhmen; 
But in the preſent caſe, and for a reaſon ſprings 
ing from the ſame ſource, the commons have a 
right to diſcuſs and determine all thoſe matters 
which are of inferior notice; and to ſtrip offenders 
of their privileges, by diſqualification ; and there- 
by ſubmit them to thoſe puniſhments, which the 
laws have indiſcriminately appointed and injoined : 
and to which they may be ſentenced by the courts 
of juſtice, In both theſe inſtances, whether, the 
affair be tranſacting in the commons, and the of- 
fenders ſtill members of that houſe; or when it is 
brought before the judges and the jury, they are 
tried by their peers, both reſpecting their diſqua- 
lification by the houſe, and their puniſnment by 
the courts of law; a eircumſtance congenial with 
the liberty of Engliſhmen, and which would have 
been violated by a trial before the lords. | 
Were the lords entruſted with the important power 
of determining in caſes of electing members of 
parliament, or of the power of the commons to 
diſqualify, that noble houſe would long ſince have 
become the ariſtocratic ſovereigns of the realm. 
They would have filled the commons with their ſer- 
vants and dependents : and by the union of theſe 
33 in their own hands, have ſubdued both the 
ing and people to their terms. And thus, like the 
London apprentice between two lyons, with a 
hand down the throat of each, they would have 
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ahaha the heart of berry "ES both parts of 
the conſtitution. 

Had the preceding power been reſerved to the 
crown, the ſame pernicious conſequence had, ages 
ſince, arrived, and abſolute dominion been eſtab- 
liſhed without a houſe of lords, or commons. 
That this ſtate of things would have been pre- 
ferable to the ariſtocratic deſpotiſm of the lords, 
I am perfectly perſuaded, from the experience of 
all paſt and preſent ariſtocracies. That it will he- 
come more eligible than the combination of the 
three eſtates can hardly be doubted : I mean ſhould 


the lords and commons become ſo degenerately 
venal, as not to enact even the beſt laws without 


the influence of pecuniary purchaſe ; and the elec- 
tors be ſo corrupted, by the ſame contaminating 
means, or by ſedition, and other finiſter motives, 
which are not leſs corrupt, that the talents and the 
virtues of the candidates enter not into the conſi- 
deration of thoſe men, whom they elect for their 
repreſentatives. 

Were the conſtituents, of their reſpeclive mem- 


bers, in poſſeſſion of the right to decide on the 


merits of elections: or of the conduct of their re- 
preſentatives in parliament; according to the pre- 
ſent profligate practice of being bought to give 
their votes, they would moſt generally reject the 
man they had choſen ; and diſqualify him who was 


brought before them, for the ſake of being 


re-purchaſed to re-ele& the ſame repreſentative, 
or his competitor, The arch of ſhame, which, 
entire, ſupports men in integrity above the cur- 
rent of corruption, when one ſtone is taken from 
It, falls i in together, and with it, all whom 1 it ſul- 
tained, 

The whcle body of the electors can have no 


claim to the rejecting or diſqualifying thoſe whom 
they have choſen. The commons once elected, 
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are no longer the ſervants of the individuals who 
elected them, but of the whole community: and 
to thoſe it is impracticable to commit the preceding 

powers. They are too numerous and too diſtant 
to aſſemble on ſuch occaſions, It can be exe- 
cuted in no manner but by repreſentatives, and 
thoſe they have already. The commons are, 
entruſted with that charge ; and are, therefore, 
that collateral power which is neceſſary to the end 
of their exiſtence, It is placed by the conſtitution 
where alone it can be ſafely depoſited. Either 
the reſcinding it entirely, the diſmembering, or 
the removing it to another court, mult terminate 
in the deſtruction of thoſe rights, which, it is 
averred, will be annihilated, if they continue in 
the hands of the preſent poſſeſſors. 
It ſtill remains to be objected, that thoſe rights 
of diſqualification may be aſcertained by law, and 
thoſe caſes deſcribed, for which alone men ſhall 
be difabled from their privileges of repreſentation 
and election. But this is, in the nature of human 
affairs, utterly impracticable. For as acts of parlia- 
ment will not admit the latitude of conſtructive 
meaning, they can be obligatory only in ſuch caſes 
as they literally expreſs. At the ſame time, 
various are the occaſions in the proceedings of a 
ſtate, which may render ſome. men deſerving the 
infliction of expulſionor diſqualification only; others, 


to be laid open to the inqueſt of the laws. This autho- - 


rity to diſqualify was therefore left ſolely to the diſ- 
cretion of the commons; and it cannot be alienated 
without leaving the moſt egregious offenders, on 
this ſide treaſon, felony, and breach of the peace, 
in full exerciſe of their vicious propenſities, to the 
ſubverſion of the ſtate, the religion, and the mo- 
rality of the nation. 5 | 
Ic is within the limits of a legiſlative power ſpe- 
cifically to determine who ſhall ot be elected, and 
7 | e Who 
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who ſhall in general enjoy that privilege, even in 
a free ſtate, provided both theſe conditions are con- 
ducive to the welfare of the whole community. 
But it is impracticable to inſtitute laws for the dit- 
qualifying of ſuch members as may juſtly incur 
that penalty by actions unprohibired by law; un- 
leſs our legiſlators were bleſſed with preſcience: 
and could enact ſuch laws as would prevent the 
commiſſion of offences, by divining, from preſent 
cauſes, what would be their effects in futurity. 
Without this celeſtial gift, there remains no other 
method of accompliſhing thoſe ends which are in- 
ſeparable from the public good, but by leaving 


that POver of diſqualification in the commons as 
unde 


in them that power exiſts. 


ned as at preſent, by ſpecific ſtatutes; and 


Hence it is evident, that the legiſlative, as well 
as the juriſdictive and executive powers, are neceſ- 
ſarily blended in the authority of the commons, as 


theſe alone are that part of the conſtitution, which 


can anſwer all the ends of their being inſtituted. 
That there is no other in the legiſlature to which 
it can be ſecurely confided: and by them, it is 
the leaſt ſuſceptible of being applied to the in- 


jury. of themſelves and their conſtituents, for cer- 


tain it is, that the commons will prove as jealous 


of their rights, as little inclined to diminiſh or re- 


ſcind them, as their conſtituents can be, to loſe 
their privilege of election: becauſe the rights of 
both depend on the preſervation of the ſame 
conſtitutional power. 

The advocates for the legality of Mr. Wilkes's 
diſqualification have been extremely attentive to 
the conſidering the houſe of commons as a court 
of judicatute alone. A gentleman on that ſide 
of the queſtion hath ſaid, Certain it is, that 
* the houſe of commons is become the ſole court 
2 cl judicature in caſes of election. And for that 

* very 
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« yery reaſon, the exerciſe of juriſdiction, a diſ- 
« claimer of legiſlative authority in that inſtance.” 
If this be an argument in favour of what he has 
offered, that the houſe of commons is bound by 
precedent only, and can neither exceed it, nor 
act where there is none; let us fee how ſuch 
an argument vill operate in direct oppoſition to 
that concluſion which he has drawn. Certain it 
is, that the houſe of commons is, and ever has 
been, the ſole court of legiſlature in caſes of elec- 
tion; and for that very reaſon the exereiſe of le- 
giſlation is a diſclaimer of executive authority, in 
that inſtance. For what is the very nature and 
firſt principle of legiſlation? Is it not clear, that it 
ſhall govern itſelf by the known powers of legiſla- 
tion? Does not the difference betwixt legiſlative _ 
and judicial powers conſiſt in this, that the one 
makes, the other executes the laws? Jus dare is 3 
the province of the one, jus dicere the attribute of 
the other. And in this manner it is equally proved, 
that the houſe of commons is a court of legiſlature 
as much as judicature. Of conſequence, it is nei- 
ther, or it is both: for if the exerciſe of juriſdic- - 
tion precludes, the power of legiſlation, then is it 
not a legiſlative court. And if the legiſlative au- 
thority precludes the judicial, then is it not a court 
of judicature. And if both be allowed, it includes 
the two powers. And this is demonſtrably the 
caſe. For by what authority were theſe precedents 
made, which they have quoted as laws and rules 
of conduct? Was it not by the legiſlative autho- 
rity of the houſe of commons? And can a prece- 
dent made by an incompetent power be a law or 
rule of action? When they allow the precedent 
to be efficient, they allow the authority to be effi- 
cient alſo; or they ſuppoſe the moſt egregious 
contradiction in legiſlature, that the power which 
hath made a law, is inſufficient to the making it; 
| ; and 
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and yet that vey is valid and right. This would 
de a progeny without a parent. When they ac- 
knowledge the efficacy of precedent, they do in 
fact, allow ſomething greater and more efficac- 
ous than the precedent, the authority which made 
it. For that which makes, in this inſtance, can 
deſtroy ; which laws cannot: for they cannot de- 
| ſtroy their own effects. 
All argument, therefore, which has been at- 
tempted to be derived from an analogy between 
the houſe of commons, and the courts of law, hath 
no foundation. The former is at once both legiſ- 
lative and executive. And even in the courts of ju- 
dicature, it is not the precedent which gives the 
Force of law to a determination: it is the authority, 
which made the law, that gives energy to the pre- 
cedent. For, could it be ſuppoſed that any one 
Precedent was founded on any thing leſs than an 
4oſtitute of the legiſlative power, no judge would 
decide in conſequence of the efficacy of that pre- 
cedent. 

In the houſe of commons ao members, are both 
ho legiſlative and executive power, reſpecting 
their own affairs. In the courts of Weſtminſter, 
the judges are the executive power, which carries 
the laws of the legiſlature into execution. What 
thoſe expreſs, dictate, and direct, is literally to be 
obſerved in all penal proſecutions. In unwritten laws, 
precedent - may be the ſole means of diſcovering 
what the law intends ;\and there they are to be 
followed: but where the law is known, ' prece- 
dent is no. farther a rule than it is canſenrancons 
with the law, 5 
- Even a judge, the magiſtrate executive only of 
the legiſlative power, by evidently manifeſting the 
errors of former precedents, in matters of proper- 

ty. is authoriſed by the very nature of that obliga- 
08 which dire&s him to obſerve, to interpret the 
1158 intention 
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intention of the law, to do juſtice, and to depart 
from that precedent ; otherwiſe he might be com- 
pelled by an unjuſt precedent to ſubvert the law 
itſelf, to prefer error to truth, and become guilty 
of the greateſt crime a judicial magiſtrate can com- 
mit, by not deviating from thoſe precedents: 
Yer, according to the opinion of thoſe gentlemen. 
who have written on the other ſide of the queſ- 
tion, precedents are implicitly to be followed. 
And can thar authority, which in the commons has 
right to make, alter, or abrogate all precedents, 
be bound to obſerve their own precedents, when 
even a juriſdictive magiſtrate can deviate from pre- 
cedents in judicial deciſions, if thoſe precedents are 
erroneous? Where there exiſts no law, in this 
country, a court of legal judicature cannot de- 
2 termine in any caſe ſo circumſtanced ? The con- 
flirution will not allow the judges to decide accord- 
ing to the ſpirit of the laws, already exiſting, or to 
inſtitute a new one on that occaſion, For the 
ſame reaſon, it cannot determine againſt the laws 
already made, however ſevere may be the circum- 
ſtances in any particular caſe; for either of theſe 
methods would be to exerciſe a legiſlative authority. 
but in all penal laws where the letter bears extreme- 
ly hard in particular caſes, and the perſon is found 
d guilty, the prerogative royal is the reſidence of 
= equity ; and by that, though condemned by law, 
the offender may be pardoned by the juſter judg- 
; ment of equity. The rigour of legal determina- 
0 tion is redreſſed by the equity of the court of chan- 
cery and the houſe of lords. The commons, there- 
fore, having no other court in which their o] uò 
matters can be examined and adjudged, none to 
which they can appeal, do neceſſarily poſſeſs the 
right of both law and equity, and may alter or 
F e abrogate 


S 
e any former deciſion, as it ſhall appear 
reaſonable to their judgments. . 

_ In the civilization and legiſlative eſtabliſhment 
of all ſtates, the parts of which it is compdted 
are neceſſarily endowed with powers adequate to the 
ends for which they were inſtituted. For this 
reaſon, both the legiſlative and executive authorit 
have been entruſted to the houſe of commons, in al 
matters relative to the elections of their o.]. ä 
members. They are, therefore, authoriſed to ex- 
amine and adjudge in all ne and unprecedented 
cCaſes, as in thoſe which are now called precedents. 
For by what other authority ſhall ſuch tranſac- 
tions be diſcuſſed and determined, which are no- 
'thing ſimilar to former inſtances? Or, indeed, 
by what means can any caſe be brought be- 
fore that houſe, for which there is no precedent? 
Of neceſſity, therefore, the right of acting legiſ- 
latively and executively, in all unprecedented 
caſes, was left to that houſe ; becauſe, there being 
no other court by which ſuch caſes. could be ex- 
amined and adjudged, without this legiſlative 
power, no new caſe could have been examined or 
decided; a defect in legiſlative eſtabliſhments 
too conſpicuous to want the aid of argument to 
prove it. Without the authority of carrying their 
reſolves into execution, their reſolutions had been 
nugatory, ineffectual, and the ſubject of deriſion. 
The executive power has, therefore, been uniformly 
conjoined with that of legiſlation in the commons, 
in all the reſolutions which they have made. 
For certainly there was a time antecedent to eve- 
ry reſolution of the commons reſpecting elections. 
The houſe, at that time, could not poſſeſs the right 
of deciding in caſes of that nature, from prece- 
dents; for there were none. By what kind of 
reaſoning can thoſe reſolutions, which * 
pe | thole 
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I whole * authority hath eſtabliſhed the rule 
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thoſe precedents, be now conſidered as an author: 
tative rule of acting, but from that legiſlative au- 
thority which then reſolved in that manner, with- 
out precedents? From hence, is it not manifeſt, be- 
yond the power of refutation, that the efficacy of 
precedent, and the reaſons for their being a rule of 
action, depend not on their being precedents, but 
on the adequate neſs of that authority which: voted 


_ thoſe reſolutions of the houſe; For, if nothing 


new can be examined and adjudged by the com- 
mons, becauſe it is unprecedented, then none of 


thoſe reſolutions, which are now called precedents, c 


could have been lawfully made; becauſe they were 
once new and unprecedented. In conſequence 


of this very reaſoning, that precedents are the 


grounds and boundaries of the authority of the 
commons in matters of elections, inſtead; of eſta- 
bliſhing their doctrine, they have abſolutely refut- 
ed all that they intended to effect. According to 
the faireſt and ſole inference, juſtly to be drawn 
from their arguments, the repreſentatives of the 


people can poſſeſs no legal right to examine; diſ- 


cuſs, and adjudge any matters relative to them- 
ſelves; and every reſolution and precedent is an 
act of uſurped authority. Such matters, there- 
fore, being not cognizable in any other court, they 
are exempted from all judicial examination and 
deciſion hatſoe ver. Conſecutive of this bleſſed 
method of reaſoning; right would have no protee- 
tion, injury no redreſs, and criminality: no puniſhs 


ment, in any tranſactions which are relative to che 


commons only. 

To me it appears, that as precedent can gever 
0 impart authority, according to the opinions of thoſe 
men, the houſe of commons can have no right ei- 
ther to examine or determine any cauſe of elec- 
tion which may come before them, even where the 


by 
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by. which they are to proceed. No act of parlia- 
ment exprelsly gives, or is ſuppoſed to give, au- 
thority ro the houſe of commons, reſpecting them- 
ſelves. It only bounds the limits and delinrates 
the line of that authority. From theſe premiſes, 
though the legiſlature has given the rule, as a 
precedent, it cannot give them authority of act- 
ing, and the ſtatutes do not. For that would be a 
ſtrange inverſion to ſuppoſe the a# of any aſſembly 
to be the authority of making or obſerving it. By 
what right, then, do the commons reject their 
members when wrongfully elected? For a rule 
to act without a power to act, is a body without 
an animating principle. Much leſs can they re- 
primand, expel, or diſqualify any man legally cho- 
ſen and admitted, for offences againſt the houſe, 
the ſtate, or the religion of the kingdom. Accord- 
ing to this manner of reaſoning, even all their 
privileges muſt vaniſh, excepting thoſe alone 
which have been confirmed to them by the legiſ- 
lative authority. Such is the logical concluſion 
which inevitably follows the principles, poſitions, 
and arguments of thoſe gentlemen, who, on either 
ſide of the queſtion, have attributed the authority 
of reſolving ſolely to the validity of precedent: 
and that, thereby, the commons are inhibited from 
all reſolutions which are not exactly coincident 
With the former. That all the antecedent caſes, 
which have been determined by the houſe, have been 

examined and adjudged by the legiſlative author ity; 
and not by the efficacy of any precedent ſimilar to 
the caſe-then before them, will appear from thoſe 
| precedents which have been cited to prove the 
contrary : and that, therefore, the votes and pro- 
- ceedings which expelled and diſqualified Mr. 
Wilkes, were equally legal, and are alike obliga- 
' tory with all the former. For by what logic, or what 
© i 
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energy of reaſoning can a precedent, illegal in it- 
ſelf, impart legality by ſimilitude to any ſubſequent 
tranſaction? or, by what means can the want of 
precedent alienate, circumſcribe, or abrogate that 


very authority which hath uniformly and effectu- 

ally exerted itſelf in the determination of all thoſe 
matters, relative to elections, which have at any 
time been brought before the commons? 


| Were there in the Journals ten thouſand prece- 


dents, exactly ſimilar to this caſe of the Middleſex 


election, the whole number, as precedents, can- 
not afford the leaſt legal ground on which to pro- 
ceed, unleſs the authority which voted them were 
lawful in itſelf. And, if that authority which hath 
examined and adjudged all thoſe preceding mat- 


ters, and carried their reſolutions into action, be 


lawful, by what legiſlative prohibition is it become 
illegal and inert at this hour, and on this occa- 
ſion; though not a precedent can be found, in 
which there exiſts the moſt diſtant refemblance 
with the election of Middleſex ? HAR" 

Thoſe gentlemen, therefore, who have argried 


in defence of precedents alone, as the guide of 
parliament, however refuctant they may prove 


to acknowlege it, do in fact allow, that the power 
which voted them is adequate and legal, or they 


ſap the ground on which they have placed their 


batteries; the plat-form has given way, and their 
whole artillery is rendered uſeleſs. When they 


acknowledge that thoſe matters which ariſe in the 


commons, reſpecting themſelves, are to be ex- 
amined, diſcuſſed, and adjudged in that houſe, and 
no where elſe, do they not confeſs that the commons 
have the legiſlative power of deciding in this 
inſtance of Middleſex? And when they agree, 


that the maxims and methods on which they pro- 


ceed, do reſt entirely in the breaſt. of the com- 
mons, and are not defined and aſcertaineq by anꝝx 
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particular law, do they not, in fact, conclude and 


declate, that the reſolutions of the commons cannot 


circumſcribed by precedents; but that the houſe 


Mill retains the ſame legiſlative authority in deciding 


unprecedented and unexampled caſes, as rightfully | 
at this day as in all the former? From this conſi- 
deration of the affair it evidently reſults, that the 
principle which can alone give efficacy to thoſe 
arguments in favour of precedents, does in reality 


defeat all thoſe concluſions which the opponents 


of the laſt reſolution of the commons would infer 
from it. Mr, Wilkes is therefore diſqualified, and 
Mr. Lutterel determined to be the ſicting member, 
according to that authority which gave lawfulneſs 
to all the previous reſolutions that are acknow- 
ledged to be legal, however diſſimilar to the prac- 
ſent. In the truth of things they ſtand, alike, on 
the ſame baſis, of conſtitutional and legilarive 
power in the houſe commons. 

What I have hitherto: offered, reſpecting both 
— and precedent, is, n nevercheleſs, open to 
this objection. That in whatever points the houſe 
of commons have, by their own conſent, united 
in an act of legiſlature, and precluded themſelves 
from the parliamentary right of determining the 
matters which come before them, that therein 
all legal exertion of their legiſlative authority, re- 
ſpecting ſuch matters, is annihilated. If then the 
right of expelling and diſqualifying Mr. Wilkes 
be reſtrained or abrogated by any act of legiſla- 


Ture, the relolutions of the houſe. on that affair, 


are not only illegal, but oppreſſive. But hitherto 
no writer has quoted in what reign, and by what 


| act, the commons have been reſtricted from ex- 


pelling and diiqualifying. their own members. 
There is no ſuch interdicting ſtatute yet exiſting. 


It follows then, that in whatever inſtances: the law 


of either houſe is neither expreſly limited, .nor 
18 7 | abrogated, 


| 
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abrogated, by legiſlative powers, the — | 
the commons exiſts with as plenary a vigour at 
this day, as in all the ages which have Paſſed ſince 
the inſtitution of that houſe. 

It has been urged by one author, that it is ** 5 
opinion of lord chief juſtice Coke, 4 that he which 
be is eligible of common right, caunot be diſabled but 
4 by aft of parliamem.”” I will quote the words, 
and the — which they were written; and 
then, if I miſtake not, the direct oppolite of this 
aſſertion will appear to be the truth. in the 45 
Ed. III. the lawyers of all denominations had 
been diſabled by an ordinance of the lords from 
ſitting in the houſe of commons. On this ſubject, 
Jord Coke declares, © any of the profeſſion of the 
common law is eligible. For he which is eli- 
gible of common right, cannot be diſabled by 
$6 he ſaid ordinance of parliament in the lords 
* houſe, in 46 Ed. III. unleſs it had been by a& 
of parliament.” Hence it is clearly manifeſt, 
what was never denied, that an ordinance, or reſo- 
Jution of the lords, cannot diſable the right of the 
commoners, becauſe this ordinance was neither an 
act of parliament, nor a vote of the commons. 
And in this manner gentlemen deliver things 
which they do not Pew ri or which they 
wilfully miſrepreſent. * ' 

When lord Coke declared, that nothing but an 
act of parliament could diſable a member eligible 
by common-right, he intended not by that com- 
mon right to ſignify all thoſe who had the right of 
being elected by common uſage, How could 
he ſay, that a member diſqualified by the com- 
mons, had the common right of eligibility? He 
who has declared, that the commons in their houſe 
have the power of judicature ; that all 'weighty 
matters concerning themſelves ought to be deter- 
mined, adjudged, and diſcuſſed by the courſe of 


Par- 


( 38 ) 
parliament, and not by the common laws of this 
realm, uſed in more inferior courts? Can he, who 
has. brought the caſe of Long, that was diſabled 
for bribing the mayor of Weſtbury, Hall for a 

libel, and the attorney-general, for being an at- 
torney- general, be brought to countenance ſuch 
groundleſs attempts ? det 

At what rate do theſe writers en 48 own 

underſtandings, or thoſe of other men, if they 
imagine they can ſo eaſily prevail on them by their 
own want of knowledge, or by inſidiouſneſs, to 
yield aſſent to ſuch indefenſible proceedings ? | 
Lord Coke, therefore, manifeſtly declares the 
contrary of all that has been imputed to his charge 
on that fide of the queſtion. He moſt evidently 
ſupports the reſolution of the houſe of commons 
which diſqualified Mr. Wilkes. And, if my me- 
mory deceives me not, united in ſuch. diſqualify- 
ing votes when he ſat in parliament. This 
very man, whoſe authority theſe gentlemen have 
quoted as their apoſtle, has written that goſ- 
pel, the doctrine and the precepts of which ſup- 
port the contrary to what they profeſs, and that 
fide of this queſtion which they oppoſe. Hence 

it appears, that Mr. Wilkes, when diſqualified by 

the houſe, was not eligible of common right; 
that there needed not an act of parliament to dif. 
able him ; and that Sir Edward Gee has delivered. 
this as his opinion, 

The writers who have e * doctrine of 
fimilarity of precedents, have, indeed, been kind 
enough to anſwer it themſelves, in fact, tho* not 
expreſly in words. In their arguments in defence 
of the ſimilarity alone, they have adduced many 
inſtances to prove that this reſolution reſpecting 
Mr, Wilkes is not legal, becaule there is none ex- 
actly corteſponding to it in all points. But they 
ar, — * the ovengla of the houle afford 

one 


_ >. 
one precedent. exactly analogous, that this would 
be a juſt ground on which to have diſqualified him. 
Thus the right of diſqualifying a member elected 
according to law is allowed; becauſe by confeſſing 
that ſuch precedents would be of ſufficient. au- 
thority, they agtee that all thoſe where. lawfully 
cChoſen, were as lawfully: diſqualified ;/ and there- 
fore the being eligible by law, or even choſen in 
.conſequence of it, by their own arguments, does 
not render the houſe incapable of making a man 
ineligible by their reſolutions, who is eligible by 
law: and this fact is evinced by every record Te- 
lative to ſuch tranſactions. In order, therefore, 
to ſupport this argument of eligibility, they muſt 
renounce either their arguments of precedent ; 
or prove that all thoſe who haye been We 1 
had no right to elegibility,  ./// : 
Tedious, vehement, and igeonclufire; 46 he 
reaſoning. on each fide has proved, whether ex- 
pulſion from the houſe does or does not include 
à diſqualification, I ſhall. animadvert hut little" on 
that part of this ſubject. Mr. Wilkes was | dif 
qualified as well as expelled; and on that fact I ſhall 
offer my opinion. And here let me explain 
that idea which is juſtly annexed to, and ought 
to be conveyed by, that word diſqualification. 
Does it not expreſs an incapacity of being re- 
elected, during that parliament : ? It muſt ſignify 
this, or-it- means nothing. To aſſert, therefore, 
that a diſguslified perſon, is ſtill eligible, is to aſ- 


ſert, that ſuch a vote of the commons has no ef- 


fect. But the writers on that ſide. agree, that it 
has ſuch an effect, where precedents authoriſe it; 
and I have proved, that whatever is the effect of 
precedents, is derived from. authority. To ſay, 
therefore, that the Middleſex electors have a right 
to elect a man dijqualified, is to ſay that he is not 
ä ade For if the diſqualification does not 
# | .. deprive 


(4) 
"_ "ou of the right of chuſing Mr. Wilkes | 
rheir repreſentative,” ie has effected nothing! 
agreeing, therefore, that the houſe has a fight of 
diſqualifyitig a member, they have confeſſed, that 
his electors Ard diſq vaiged frem chuſing him, or 
there is no coho etelicd to de drawn” from pre- 
miſes; and the . which they allow 00 be, ex- 
Il! | iſts'not 4 
1 Though every thing which 1 have — 
Il Th whe i principles and poſitions hier they 
Have adopied, Lin refutes the doctrine, that Me. 
| Wilkes being eligible by law, is therefore incapa- 
Wt * ble of being diſabled by a vote of the houſe of 
Il common; I will nevertheleſs indlulge them in 
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every latitude of argument to which they have eu- 
| tended their endeavoùrs: and now enquire whe- 
1 ther he was eligible by law. as they aſſert- And 
id ofdef to diſcuſs that ſubject with more fulneſs, 
Perſpicuity, and conviction, I ſhall” recapitulate 
15 thoſe circumſtances which, they ſay, are alofie 
_ ſuffcient to render a man ineligible by Jaw: It 
1 will be then ſeen how Weser _ are . . 
7 | = |: ported: by this particular. fl 1 
Wilt | + And theſe leg difcoatcationn are, that the 
1 members muſt not be either aliens” or minors. | 
Fi | _— muſt not be of the twelve judges, of the 
: ; or | perſons attainted of treaſon of felony. 
Th muſt not be ſheriffs of the eounty, nor 
mayors or bailiffs of the boroughis they repreſent. 
They muſt not be perſons concerned in the ma- 
nagement of duties or taxes, created ſince 1692, 
except the commiſſioners of the treaſury, They 
muſt not be commiſſioners of prizes, tranſports, 
ſick and wounded; wine licences, navy, and vie- 
tualling, ſecretaries or receivers of prizes, comp- 
trollers of the army accounts, agents for regiments, 
governors of plantations and their deputies, offi- 
cers 1 * or Gibraltar, officers of: the 2 
4 ; ; a 
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and euſtoms, clerks or deputies in the ſeveral of- 
fices of the treaſury, exchequer, navy, victualling, 
admiralty, pay of the army or navy, ſecretaries 


of ſtate, falts, ſtamps, appeals, wine licences, 


hackney coaches, hawkers and pedlars, nor any 
perſons holding a new office under the crown, cres 
ated fince the year 1705. They muſt not have a 


| penſion under the crown during pleaſure, or for- a 


term of years. They muſt not accept an office 
under the crown, excepting a new commiſſion in 


the army or navy. That every knight of the ſhire 


ſhall have: a freehold or a copyhold of a clear fix 
handred pounds a year. Every burgeſs one of 
three hundred pounds a year, excepting the eldeſt 
ſons of peers, and of perſons qualified to be knights, 


and the members of the two univerſities. Such then 
are the perſons who are alone rendered ineligible 


by law; and therefore, ſay they, Mr. Wilk 
being neither of theſe, is eligible by the laws of 
the land. 

But if Mr. Wilkes ſhould be found to be one of 
theſe, or rather the ſame perſon under two diffes 
rent injunctions of diſqualification, when he was 
firſt elected, of what avail will then be their aſſer- 
tion of his being eligible by law? And ſhould it 
be'proved alſo, that they have omitted one — 4 


of diſqualification, which, were the parliament 
no diſſolved, would then forbid his being a mem- 


ber; the common law and common right, on which 
they rely with ſuch confidence for ſupport, muſt 
yield before that of the ſtatute, and all che argu- 
ments they have raiſed thereon ſink into fun. 

Firſt, then, no alien can be a member of the 


houſe of commons: becauſe, being born in a fo- 
reign country, his allegiance is there due, and 


not to this kingdom. Mr. Wilkes was an out- 
law, reſcinded from every right of a ſubject, 


diſ- 


(4 ) 
viqualitying than that of an alien. For the latter 
1s under the protection of the laws, which Mr. 
Wilkes was not. And this outlawry was not reverſ- 
ed when the parliament was firſt convened and he 
returned after the general election. He could not 
poſſeſs either a freehold or a copyhold of ſix hundred 
pounds a year, becauſe, being an outlaw, he could 
hold no property in this land. He was therefore 
under a double diſqualification by law, both in the 
days of his firſt election and return. And though 
he was not expelled till the outlawry was reverſed, 
he certainly was not, at the time of his return, 2 
gally a member. | 
For the reverſal of an outlawry does not reſtore 
a man to the rights of a ſubject, in things tranſact- 
ed during the time in which he remained to be an 
outlaw. It reinſtates him only in his native rights, 
from the day in which the outlawry was removed. 
On what grounds then the ſheriff could preſume 
to receive the votes which were offered for Mr. 
Wilkes, or return him lawfully elected, and re- 
main unpuniſhed by the houſe, when he could 
not but know him incapacitated in this double 
manner by the outlawry ; why he remained unpu- 
niſhed for that offence againſt the laws of the land, 
by the houſe of commons; or why that houſe did 
not vote that man ſo returned incapable of being 
choſen, on this legal foundation, rather than by 
authority of the commons, will remain a ſecret in- 
explicable by common ſenſe, and to ſound policy. 
But whatever be the cauſe, he was nevertheleſs le- 
gally diſabled from fitting in the houſe. They 
might then have iflued a new writ for one member, 
and prevented all this clamour, outrage, and ſedi- 
tion which have ſince enſued; or voted Cook and 
Proctor lawfully elected, becauſe Mr. Wilkes be- 
ing an outlaw, was incapable by law of being eli- 
givle. For I * thoſe — 1 are of p dif- 
7 erent 
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ferent opinion will 10 aſſert, that he, who is ineli- 
gible by law, is eligible of common right, The out- 
| lawry being reverſed, Mr. Wilkes was then re- 
ſtored to the right of being elected, if he poſſeſſed 
the neceſſary qualification of ſix hundred a year: 
and other circumſtances which I ſhall ſoon mention. 
Such then was the legal diſqualification of Mr. 
Wilkes, on the day he was firft elected and re- 
turned. TI will venture to affirm, that he was ab- 
ſolutely ineligible by ſtatute on the day of his firſt 
election; and that to this day he remains in that 
incapacity. There is yet another cauſe of diſqua- 
lification, of equal force in law with thoſe which 
theſe writers have mentioned. This they have 
omitted to relate, for reaſons which are too ob- 
vious to be diſputed. And in proof of this decla- 
ration, I ſhall bring the ſtatutes by Which it is or- 
dained. By ftat. 1 Hen..V. c. 1. ſtat. 8 Hen. VI. 
c. 7. ſtat. 10 Hen. VI. c. 2. ſtat. 23 Hen. VI. 
c. 15. it is expreſsly ſaid, That they which ſhall 
* be choſen knights of the ſhires, ſhall be dwelling 
„ and reſident within the ſame county for which they 
c are choſen; and either ſuch notable knights, 
« eſquires, or gentlemen born, of the faid coun- 
5 ties, as ſhall be able to be knights; and no man 
„ to be ſuch knight, which ſtandeth in the degree 
* of a yeoman or under.” This ability hath been 
ſince explained and aſcertained to be an eſtate of 
ſix hundred pounds a year. In what part of Mid- 
dleſex was Mr, Wilkes reſident and dwelling ? 
There lay this eſtate, of ſix hundred a year, in that 
county, or in any other? And if theſe circum- 
ſtances did not exiſt, on the day of his being laſt 

elected, how was he eligible by law ? _ th 
Theſe ſtatutes are ſtill in full force, For by 
theſe it is that the freeholders, under forty ſhil- 
lings a year, are diſabled from voting; and 
_ &* thoſe of that ſum entitled to that privilege. And 
| | G 2 5; i « by 
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« by no other.” By theſe ſtatutes it is deter- 
mined, that © ſheriffs who return members contrary 


to the circumſtances therein deſcribed, ſhall in- 


& cur the pain of 1o0/. to the king, 100. to 
6 every perſon choſen knight, and not duly re- 

* turned, or other perſon —— ſhall ſue for it by 
6 an action of debt with coſts. And he ſhall have 
& impriſonment of a year, without being let to 


* mainpriſe or bail.” And notwithſtanding theſe 


ſtatutes are ſtill in full force, the ſheriffs who re- 
turned Mr. Wilkes have remained unpuniſhed, 
and even unnoticed, for that delinquency. 

Theſe ſtatutes, therefore, being at this day of 
equal force, validity, and power with Magna 


Charta, the Bill of Rights, or any other ſtatute in 
the realm, why are the conditions above related no 


longer binding on thoſe who are candidates and res 
preſentatives of this realm? Are they abrogated 


by the legiſlative power which enacted them? It 
is manifeſt they are not. By what power are- they 


then no longer in uſe, or ſuperſeded ? By that 
authority in the houſe of commons, which is un- 
equal to that power, as theſe. gentlemen aſſert with 
truth, when there are ſtatutes expreſsly interdiCt- 
ing. ſuch reſolutions. Shall then the houſe of com- 
mons accept and reject what parts of the ſtatutes 
they pleaſe, in order to model them to their inten- 
tions? Shall Mr. Wilkes be pronounced to be 
elected according to the laws of England, when 
theſe laws do now ſtand in ſull oppoſition to that 
legality ? Shall the law of the commons prevail 
over the acts of the whole legiſlature, to aboliſh 
the ſtatutes which render Mr. Wilkes incapable of 
being choſen? And ſhall the ofſer1ion of his eligi- 
bility being not contradicted by law, which it is, 
Prevail over the laws themſelves, and the autho- 
rity of the commons, where that authority is nei- 
ther e nor prohibited by the expreſs law 
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of the legiſlature? Surely this reaſoning can find 
no advocates but in men who never had, or have 
now loſt their ſenſes or integrity. 

The reaſons which induced thoſe advocates for | 
the legal eligibility of Mr. Wilkes not to recite 
this and the former cauſes of diſqualification 
among thoſe they related, are now ſelf-evident. - It 
would infallibly have demoliſhed all that they had 
to offer. in favour of the common law over that of 
the houſe of commons. It would have proved, in 
conſequence of the ſtatute law being paramount both 
to common and parliamentary law, that Mr. Wilkes 
could by no kind of law be received a member of 
the houſe, 

But that is not the ſole cauſe which bath 2 
| thoſe who have written on the other ſide of the 
queſtion. not to take it up. The ſame : ſtatutes 
which make every knight of a ſhire to be neceſſa- 
rily living, dwelling, and having a landed qualifi- 
cation in that county for which he 18 choſen, make 
it neceſſary that every citizen and burgeſs of city, 
town, and borough be reſident, dwelling, and free 
in the ſaid places which he repreſents. Theſe ſta- 
utes, therefore, carried into execution, as they 
ought, would legally diſqualify nine in ten of thoſe 
burgeſſes who now fit in parliament, For I am 
not concerned who fits, or who is diſqualified, 
provided the conſtitution” and the laws will juſtify 
it. It is right which I would ſeek, faction which 
I would ſuppreſs, and tranquillicy that I would 

_ reſtore. If theſe gentlemen be then in earneſt, 
when they contend that a man, not rendered ineli. 
gible by law, is ſtil] eligible, in oppoſition to the 
reſolutions of the houſe, let them bring in a bill to 
revive the vigour, and ſupport the poſitive and 
_ expreſs law of the whole legiſlature againſt the 
uſage-of parliament, For hitherto there is no re- 
ſolution which hath produced the diſuſage of * 
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ſtatutes, againſt the ſuperior authority of which 
there can nothing be alledged, which ought to 
weigh a feather ; and we ſhall then be convinced 
of their patriotiſm. | 
Nor is there any thing more effential to the re- 
ſtoring of the rights, liberties, and privileges of 
Engliſhmen, than the tritt obſervation of theſe 
ſtatutes. And when an eminent commentator 
declared, that the ſtrictneſs of the . circumſtances 
are diſregarded; and makes no comment on that 
neglect, he forgets himſelf, and the intention of 
his commentary: for the laws of England know 
no ſuperiour ſtrictneſs of one part above another, 
in the ſame law: nor admit of the obſerving one 
part and rejecting another. This would be to form 
a code deſtructive of the laws which it ought to 
eſtabliſh and preſerve. Were the citizens and 
burgeſſes to be dwelling and reſident in the reſpec- 
tive cities and boroughs which they ſerve, they 
would thereby be beſt known to their electors, and 
beſt acquainied with their wants, and propriety 
of their requeſts to parliament.  'They would be 
open alſo to their applauſe, when they behaved 
becoming the guardians of the people; and to the 
eye of diidain, the tongue of cenſure, the actions 
of averſion among their conſtituents, when their 
deeds correſponded not with their dignity and 
duty. And this circumſtance might hold men to 
that integrity, which they now neglect. At leaſt 
it would greatly contribute to thoſe motives which 
are the moſt coercive in reſtraining men from cor- 
ruption, and encouraging them to virtue. The 
right of cities and boroughs, of electing their re- 
preſentatives from among themſelves; and no 
others, is a privilege more eſtimable and beneficial 
than the whole right of election, ſeparated from 
that particular circumſtance. Wherever we turn 
our N wherhet it be towards the law of parlia.- 
| ment 
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ment or of the legiſlature, we ſee that the obſery- 
ance of them manifeſts their wiſdom, and the neg- 
le&, our ignorance or folly, Nor are the repre- 
ſentatives alone. diſqualified, who are not dwelling 
and reſident in their reſpective counties. The 
electors alſo are rendered incapable of voting, un- 
leſs they reſide and dwell in that county for which 
they vote. What number of Mr. Wilkes's elec- 
tors were diſqualified by this want of reſidence, 1 
know not; but this-is certain, that ſuch men can 
have no cauſe to complain of the deprivation of 
their right of election, for they had none. And all 
| thoſe who are voters conformable with the legal 
requiſites, can have no juſt cauſe to complain 
that they have been deprived of their lawful right 
of election, by the diſqualification of Mr. Wilkes, 
for he was not eligible by law. And. therefore 
they can have loſt no legal right by being unrepre- 
ſented by a perſon not legally qualified. 

Until ſome more convincing arguments ſhall be 
offered in favour of thoſe opinions, which 1 am 
oppoſing, it muſt remain a certainty, that the men 
of Middleſex have not the leaſt ground of com- 
plaint, againſt the reſolutions of the commons, 
either as arbitrary or illegal: nor that they were 
precluded from their freedom of election, becauſe 
a majority of their votes availed them nothing on 
that ſingle occaſion. 
When the petition of the freeholders was pre- 
ſented to the houſe of commons, and even in every 
election ſucceeding the firſt, it was no longer a 
contention who ſhould be the repreſentative -of 
Middleſex, but whether that houſe ſhould preſerve 
their conſtitutional right, coeval with their firſt 
exiſtence, of determining the merits of their own 
elections, or relinquiſh; it to the clamour of the 
We of thoſe electors, who voted for Mr. 

kes, and to che machinations of his abettors. 


For 
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For this was, in reality, the ſituation of the cots 


reſt, whatever may be the pretended purpoſes of 


. thoſe men, who, by the ſeductive ſounds of free- 


dom of elefiion, were purporting to demoliſh, not 
only thoſe who are in adminiſtration, but the con- 
ſtitution itſelf, if their intentions cannot be other- 
wiſe accompliſhed. So ſincere and deſperate is the 
luſt of power, and ſo fallacious and inexertive are 
the vows of patriotiſm. 

Such then having been, at all times, the conſth- 
tutional right of the commons, to the exerciſe of 
that authority which diſqualified Mr. Wilkes : to 
this truſt the preſent members were conſciouſly de- 
legated by their conſtituents. What foundation 
then can the latter poſſeſs, on which to ground a 
complaint, that it has been carried into execution 
by their repreſentatives, whom they haye thus au- 
thoriſed to act?) 

There is a narrowneſs of thinking, in that opt 
nion which confines the authority of the houſe to 
the bounds of precedent alone, which is inconſiſt- 


ent with the idea of all legiſlative power. And 


there is a wildneſs in imagining, that the exerciſe 
of -that bee can be ſafely carried beyond the li- 
mits of that deſign for which it was originally 


eſtabliſned. The conſtitution has conſequently 


permitted the energy of that power, unreſtrained 
by expreſs acts of the legiſlature, where it was ex- 
pedient ſo to be indulged; and it has reſtrained it, 
in fuch caſes, where it might have been exerted 
with | injury to the people. Precedents, therefore, 
though they are not the foundation of the autho- 
rity of the commons, nor boundaries by which it 
is conſtitutionally reſtricted, may ſerve as paths, 
or indications of that road, which leads moſt ſafely 
through that wilderneſs of indefinite power. One 
writer has faid, © it is our pillar of light by night, 
. ad our pillar of fmoke by day.“. Bur the rec 
titu 


not render a man di/qu alified.. For 


TIN 
titude of following. that pillar was neither in the 


ſmoke, in the light, nor in the pillar itſelf: ie 


proceeded from the divine authority of that les 
* who bade it to be followed. Neverthes 

ſs, as precedents are of utility, in all ſuch pars + 
liamentary proceedings, I ſhall requeſt your atrens. 
tion to what I have to offer, in proof, that all 
theſe precedents, which have been eited to the con! 
trary, are fully evincive of the legality of that re- 
ſolution, which has been voted in the caſe ol the 5 


| Migdicſex election. 


A gentleman, who: has publiſned bis 3 ; 
in oppoſition to what I have been advancing, has 


ſaid; „that the power of the houſe: ro expel Mr. 


* Wilkes, upon an accumulative charge of of- 
« fences, was not called in queſtion; © But it was 
« abſolutely denied, that a reſolution of the houſe 


„of commons, declaring one of their members 


* incapable by law, could conſtitute ſuch a legel 
«4 incapacity, as annihilated the votes of the free> 
4 holders.” The ſame gentleman. admits alſo, 
ce that the law of parliament is as much the law 


„of the land, as either ſtatute or common law.“ 
If the law of parliament be as much the law of 


the land, as either of the others, as it has been 


| 2383 and diſqualification be conſecutive of the 
law - of. parliament, by what arguments will he. 
prove, that the reſolution of the commons, de- 


claring one of its members incapable by law, cans 


not conſtitute. a legal incapacity ? The law of 


the houſe muſt, therefore, be an- illegal law, if it 
cannot diſqualify a member; or. a e does 

uch it is, if he 
be fill eligible after diſqualificatico, The prece- 
ding poſition is, therefore, too abſurd to require 
a refutation. Nor did this reſolution annihilate 
the votes of the freeholders + : for it left them the 
ampleſt power of giving them to whomever qua- 
hified perſon they * Mr. Wilkes ow z | 

An 
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and he, it has been proved, was not a perſon qua- 
liked by the law of the legillature. And, there- 
fore, this franchiſe of voting being exerciſed a- 
gainſt law, is, as the ſame Sentleman * 
„% pro hac vice, forfeited.“ 

But the ſame writer continues: T he right of 
“voting in elections is a legal right. It is not 
„ given, and it cannot be taken away, by the 
4 ,occalional vote of either houſe of parliament-; 
« for every elector is under one or other of theſe 
« qualifications. He is either a freeholder, or 
* has it by charter, or by preſeription. It is law 
* hich has enabled the crown to grant charters, 
„and the law which maintains every right by 
% charter. The right of preſcription is by com- 
* mon law: for preſcription is common uſage, 
e and common uſage is common law. The eſtate 
4 of the freeholder is held and created by the 
5 common law; and the right of voting being 
« Of the effence of the frecholder, you may às 
„ well take away the freehold irfelf, as the right 

* of voting, which accrues by virtue of that 
6“ freehold.” If this laſt part be true, when in 
the reigns of Henry IV. and V. the legiſlative 
power took from all freeholders, under forty ſhil- 
lings.a year, their right of voting, they robbed 
ow of ſomething equal to their treeholds. Let 
thoſe then who are ſo ſtrenuous for the rights of 
the freeholders, reſtore, by a ſecond act, what was 
- unjuſtly taken by the firſt. We may then give 
credit to their zeal, that it i8 intended to ſupport 
the cauſe of right. 
It is ſurprizing to obſerve how words, ranged 
in a kind of argumentative method, are apt to 
deceive, not only thoſe that hear, but thoſe who 
deliver them, I have already proved, that neither 
preſcription, common uſage, nor all that is in- 
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right. of being followed, unleſs they ſprang: from 
the origin of a juſt authority, They would be 
rivers without fountains, plants without ſeminal 


principles, and day-light without ſun-beams. I 
all then juſt obſerve- on the juſtneſs of thoſe ar- 
guments, in one particular; and then ſhew, by 


a tranſcript of the paſſage, that it is as logical 

and! concluſive on the other ſide of the queſtion. 
This gentleman has ſaid, the right of preſcrips 

tion is by common law; which is; that common 


law hath begotten preſeription; and then he adds; 


forpreſc ription is common uſage: that is, that 
preſoription and common uſage are two names for 
the ſame: progeny: of common law; and then; 


ſtrange to believe, common uſage be ingtcammon law; 


in plain Engliſh hath begotten itſelf. Common law 
is the father, and common uſage is the ſon; and then 


common lat the father; and common uſage the ſon; 


are one. Then the begetter begets the begotten] 
the begotten: begets the begetter, and both the 


begetter and the begotten ate the lame individual 


efron; : | | | 
I have heard of prolem /ine matre ertatam; and 
that Minerva, the goddeſs of wiſdom, iſſued from 


the head of Jove:: but the w ſdom of this logic did 
not, I think, proceed from the head of a Jupiter. 
Iwill now apply, | preciſely the ſame manner of 


reaſoning, and the words as near as paſſible, to 


the: right of diſqualification in the houſe of com- 
mons: and if the arguments and manner of rea- 
ſoning, be as · fair and as full as thoſe! which were 


intended: by the gentlemen who! delivered the) 


foregoing} paſſage, I think he cannot well: deny» 
me the ſi concluſion 7 5 5 | 


The righit-of diſqualification is a legal right, it 


is not given; and it cannot be taken away by the: 
occaſional vote of either houſe of parliament; for . 
every member is under one or other ofctheſe qua · 


H 2 | lifi- 
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lifications be is either a knight of the ſhire, a ci- 
tizen, or burgeſs, repreſentative of ſome parti- 
cular city or borough, has a right by charter or 
preſcription, It is the law which enables the crown 
to grant charters, and the law which maintains 
every right granted by charter. The right of pre- 
ſcription is by common law; for preſcription is 
common uſage, and common uſage i is common law: 
the eſtate which qualifies the repreſentative is 
enacted and held by the common law: and the 
right of adjudging all matters which may come 
before the commons relative to themſelves, being 
of the eſſence of repreſentation, you may as well 
take away cheir eſtate itſelf as the right of diſqua- 
lification which accrues by virtue of being 2 a mem- 
ber of the houſe of commons. i 
In this manner, from premiſes equally certain and 
conſtitutional, the ſame concluſions are as fairly to 
be drawn in favour of the law of the commons as 
of the common law; nay, if preſcription be com- 
mon law, the right of diſqualifying Mr, Wilkes is 
at once both common and parliamentary law; for 
certainly diſqualification is juſtified by preſcription. ; 
; 1 admir, as the gentleman obſerves in the right 
of election, that the exerciſe of this right, is, in 
_ many Caſes reſtrained by ſtatute law. He ad- 
mits, alſo, as I have already remarked, that 
the law of parliament is as much the law 'of the 
Jand as either ſtatute or common law. And thus 
he allo»s that the law, by which Mr. Wilkes was 
diſqualified, is a law of the land. But then he avers 
that law 1s not a being of inſtantaneous creation, In- 
deed, according to his opinion, as the law creates it- 
ſelt, 1 do not know how long time it 1s engaged in. 
that creation; but it exiſts only in the known laws 
and uſages of parliament. Thus the law exiſts in the 
law, which 1s as acute a diſcovery, as that life con- 
lifts 1 in n being alive. wy" this 5 aflertion, that law is 
- 


not 


ABT 

-not of inſtantaneous creation, he deftroys the 
whole effect he would deduce from precedent. 
For not a precedent among thoſe which have been 
brought in oppoſition to the right of diſqualifying 
Mr. Wilkes, is there to be found, which was not as 
inſtantaneouſly created, as this very caſe on which 
we are debating. They were all made on the ver 
occaſions then before them, - unprecedented anc 
unpre ſcribed, as I ſhall ſhew when I ſpeak of them 
feveally” 0 360 cc es FH TOR 6 SOFT 
Ik this inſtantaneovs creation, in the preſent 
caſe, be of ſufficient validity to ſet afide the diſ- 
qualification of Mr. Wilkes, it equally ſets afide 

all thoſe precedents on which they rely in ſup- 

port of their cauſe. For what was inſtantaneouſly 
created in former times, can no more be legal than 
what is made in an inſtant, in the preſent.” And, 


therefore, cheſe precedents which were not legally : 


made, cannot be legally rules of action. 


Thus there is an end of the argument which 


was derived from the inſtantaneouſneſs of this diſ- 


qualifying vote of the commons. That gen- 


man, therefore, in his endeavouring to ſuſtain his 
opinions, and prove the rectitude of the meaſures 


he would defend, reſembles a gardener, who, in 


order to have a greater quantity of fruit, is conti- 
nually inſerting the grafts of thoſe trees which will 
bear none. Hence it appears, though the op- 
ponents of this reſolution have been ſo ſedulouſly 
attentive to the conſidering of the houſe of com- 
mons as a court of judicature alone, and not a le- 


giſlative, that, even in this view, preſcription, 


uſage, and the law of parliament, evidemily des 
monſtrate the diſqualification of Mr. Wilkes to be 


jeg 2. 1676! 


here is yet another gentleman who has aſſert- 


cd, That the houſe of commons, a ting as a 
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46 ets judicature, have only a power of d- | 
& caring the reſtraints of common! or ſtatute laws; | 
<« the legiſlative alone, which is the united power 
<< of the ſtates being king, lords, and commons, 
can exact new. reſtraints,” This gentleman 
then denies. the very conceſſions which are uni ver- 
ſally made, that the maxims and methods of pro- 


cCeeding, in all. affairs telative to themſelves, — 
fundamental principle in the houſe of commons 


and which is as conſtitutional as that power in the 
whole legiſlature, reſpecting the tranſactions of the 
community. He has, in like manner, annihilated 
the very exiſtence. of all his own arguments, de- 
dueed from precedents, which he himſelf hath 
brought ; and is like that farmer, who, in order 
to fertilize his. laads- by bringing ſtreams to water 
them, has. previouſly reſcinded the ſource from 


which alone they muſt. flow. If the houſe of com- 


mons have the power only of declaring, the re» - 
ſtraiats of, common or ſtatute law, then; when 
they made theſe precedents, which they allow to 
be valid, they made them either according ta one 
or other of theſe laws; or they made them in con · 
ſequence of their. o] legiſlative authority. But, 
unhappily for their advocate, no ſuch la us, either 
common or ſtatute do, or ever have exiſted. And, 
if tbey did exiſt, the diſqualification of Mr. Wilkes 
*. be ſupported by one or other of them. The 
houſe of commons, therefore, in making thoſe pre- 
cedents, could. not be reſtrained by common or ſta 
rute. law, becauſe they have made them. And 
this very gentleman allo vs chem adequate and juſt. 
as far as they go; they were therefore made by 
che legiſlative authority of the houſe The ſame 
power which legally voted theſe reſolutions, at their 
ſeveral ſeaſons and on different occaſions, remains 
with.cqual;cocrey RON A that moment. For na 
man 


(35) 


man will be hardy enough to attvarice, that the 
houſe of commons hath Heclined in power ſince irs 
fitſt becoming a legiſlative body of this ahm. 

Both wels entlemen agree, That 'whoever” 

„ fearches the Journals will find hmm ns almolt . 
4 for any thing.” Why, then, confecutive of the 
doctrine of precedents, being thefote rule of conduct 
in the commons, theſe precedents will ſupport al- 
moſt any thing. This latitude of ſüꝑport is, there- 
fore, a ground on vrhich they cannot proceed, their 
friends, even the precedents, will intercept their 
march; and lie in ambuſcade to defeat their expedi- 
tion. Thoſe precedents, therefore, which are not 
auxiliary in their cauſe; are for that rraſon to be de- 
priyed of arms, and rendered impotent. All ſuch; 
therefore, are affirmed to have been paffed in 
«* the caſual anger of the day, the attrocious cor- 
ruptionof the times, vr are void of common ſenſe. 
But in their oppoſing the preſent meaſure now de- 
bared, there is 10 anger, no corrupt influence” af 
ſelf-intereſt ; all is the dictate of found intellect, 
honeſt hearts, and impartial conſideration. Thus, 
as the ſtatute law was omitted, ct to prove Mr. 
Wilkes diſqualified, fo even precedents muſt be 
rejected alto, and thoſe only which remain, are al- 
lowed to contain the energy of precedent: as if 
the duſt of gold or drofs, which paſſed the ſieve, 
were not equally gold and droſs in the Parts which 
did paſs through as thoſe which did not. 

In conſequence of this method of reaſoning, 4 
condut᷑t 'right in itſelf may, with eaſe, be proved 
to be wrong; and that which is wrong, to be 7i2hr. 
For as all human mezfures are compounded of 
rhoſe ingredients; by omitting all that is right, - 
Tight appears to be wrong; and by omitting al 
that is wrong, wrong appears to be rigbt. But this 
artifice can never change the nature of things nor 
alter che efficacy 5 the arguments on either fide, 


when 
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when ha are truly known, On this account, hows 
ever active they may be to ſeparate and invalidate 
the energy of thoſe precedents which do not contri- 
bute to ſuſtain their cauſe, the precedents them- 
ſelves have all an equal right to ſpeak for them- 


ſelves; 3 and to be conſidered as authoritative, au- 


ihentic, and preſcriptive. 
It is amazing that men ſhould ſo ſuddenly forget 
the principles which they have advanced. It has 
been declared by them, that the power of the 
houſe, to diſqualify Mr Wilkes, was not called in 


queſtion ; and that, certain it is, that the houſe of 7” 


commons is become the ſole court of judicature in 
Caſes of election; how then ſhall we reconcile thoſe 
contradictions? In what manner can the power 
of the houſe be equal to the diſqualifying Mr. 
Wilkes, when they ſay it is to be bound by , miliarity 
of precedent, if there be no ſuch ſimilar prece- 
dent? And if that houſe be the ſole court of ju- 
dicature, in caſes of election, and it has only the 
power of declaring the reſtraints of common and 
ſtatute law, how ſhall itexamine and adjudge thoſe 


caſes, which do not come within the limits either 


of common or ſtatute law? If what they aſſert 
be to be attended to, then muſt the commons ef- 
fect impoſſibilities. Are they to act with pleni-⸗ 
tude of power, and yet be with-held from the exer- 
tion of that power by precedent? Are they ſolely 
to judge of all elections which may be brought 
be fore them, and yet to judge only according to 


the reftraints of common and ſtatute law, even in 


caſes where no reſtriction or light can be derived 


from either of them? Then is the caſe of Mr. 


Wilkes incogniſable by the houſe of commons. 
For neither ſtatute, nor common law, have erected 
a light houſe, by which to guide them through 


the rocky ſeas of that tranſaction. The com- 


mons mult, therefore, conduct chemſelves in this 
| | obſcu- 


. „ 


obſcurity like mariners, who, in ſuch circumſtances, 


_ diſcover the proximity to danger, by ſounding as 

they proceed, and regulate their courſe accord- 
ingly. This caſe, according to thoſe gentlemen, 
ſhould be examined and adjudged by the commons, 
becauſe they have proper powers for that purpoſe ; 
and yet it ſhould remain unexamined and unadjudged, 


% 


becauſe they are bound to the determining it, ac- 


cording to the reſtraints of common and ſtatute 
law, and have not proper powers. This whole 
{tries of arguing is ſo replete with abſurdities, 
that the moment they.are indicated, they are re- 
futed. And all this contradiction and ſophiſtry 
ariſe from the ſame cauſe, They labour to prove, 
that the commons are a court of judicature alone; 
and every inſtance they adduce, certifies that it is 
a legiſlative alſo. They ſtruggle to prove it cir- 
cumicribed by common law: and the experience 
of all ages, . the records of parliament, and the 
opinion of the beſt law-writers, diſprove all 
that they aver. As theſe are inſeparably con- 
netted in all the tranſactions of that houſe, whilſt, 
like rowers, they tugg to get clear from what they 
wiſh to be freed, and which is inſeparably attached 
fo their. boat, they neceſſarily bring it along with 
them, and arrive at the ſame place together. 
That nothing may remain unanſwered, I will 
now examine theſe precedents which have been 
brought to prove, that, through want of ſimila- 


rity, they will not jultify the diſqualification of Mr. 


Wilkes. 

The gentleman whom I have in view; who 
has recited the legal diſqualifications of a ſubject 
to fit in the houſe of commons; and, in this 
faithful relation, hath omitted the ſtatutes, and the 
circumſtances which do really diſqualify Mr. 
Wilkes, and many of his electors, bath, never- 
theleſs, given it as his opinion, © that theſe are 


the 


F 0 
« the only reſtraints at common law, ,on the rights 
of the electors, to chuſe whom they pleaſe. 
Books, ſays he, of the firſt authority have laid 


« down theſe, and, in expreſs words, declared all 


<« other. perſons eligible. And this is the 8 
% rule, and the natural right of every 

* not diſqualiſied by Jaw.” But does he intend 
by this declaration to aſſert, that all who are eli- 
gible by law, and have been elected, are not to 
be diſqualified by a reſolution of the commons ? 
If this be the meaning of what he has advanced, 


the journals of the houſe, the records of parlia- 
ment, books of the beſt authority, and even the 


' writings of Sir Edward Coke, declare the con- 
trary, and he is manifeſtly miſtaken. For in theſe 
there are various inftances of men diſqualified by 


the houſe of commons, who were elected accord- 
ing to law. And he himſelf has exemplified this 


truth by the precedents which he hath brought. 


But it ſeems, at length, that an exact ſimilitude , 


of circumſtances is not the only requiſite which is 
now demanded for juſtifying the diſqualification of 
Mr. Wilkes; they muſt be ſupported by good 
„ ſenſe and reaſon.” And were theſe advocates 
to be the ſole judges of thoſe qualities in this af- 
fair, it would be calily ſeen in what manner their 
good ſenſe and reaſon would decide this queſtion. 
The ſame gentleman has been pleaſed to ſay, 
that he. is rempted to give a very particular caſe, 
5 in which will be ſeen the effect of a reſolution 
de of the houſe of commons, repeatedly taken, 
% upon much deliberation, in oppoſition to good 


t 


4e of the electors.“ Had this gentleman poſſeſſed 


but half the reſolution of St. Anthony, he would 


not have liſtened to this tempter; for the cloven 
foot is very viſible, and it has miſled him. On 
this particular caſe, he tells us, that it is the 

Re ** Oplz 


ubject, 


ſenſe and reaſon, common uſage, and the rights 


4. _ 
* opinion of lord Coke, that by ſpeciaFForder of 
the houſe of commons, an attorney-general is 
«© not eligible, though by law he was eligible.” 
Thus then all the books of the firſt authority, do 
not lay down, that all perſons qualified by law, 
are eligible ; for ſurely the books of Sir Edward 
Coke lay down the contrary. Men who are ſup- 
porting a bad cauſe, ſhould have better memories, 
This inſtance, however, „has, he fays, induced 
others to aſſert, that the houſe can make a ſpe- 
„ cial order when it pleaſes, and thereby render 
< thoſe ineligible, who were eligible before.” If 
other men have been induced to conclude in that 
manner, they have, like this gentleman, in va- 
rious inſtances, drawn an inference, which thoſe 
premiſes wi'l not warrant, There are many rea- 
ſons to be offered, why an attorney-general, at that 
time, ſhould not be a member of the commons, 
which are inapplicable to the repreſentatives in ge- 
neral; and therefore all that can be legitimately 
deduced from this caſe is, that the houſe, by ſpe- 
cial order, could then render an attorpey-general 
ineligible, who was eligible by law; becauſe it was 
contrary to common uſage of parliament, that he 
ſhould be a member. Such a man, this prece- 
dent fully proves, the houſe have a right to dif-, 
qualify : and therefore it aſcertains, that the par- 
liamentary authority is ſuperior to the common 
law, and the rights of the electors, in Coke's opi- 
nion. The reaſons then which are offered for this diſ- 
qualification are replete with good ſenſe and argu- 
ment. It was done, becauſe, being dependent on 
the crown, they conſidered him as 4 Han the more 
hable to obey the dictates of power. This, in- 
« deed, he ſays, would be a very extraordinary 
© power. And ſince it ſeems to have been ad- 
© mitted, at leaſt in one caſe, by one who was 
«© great in parliament, as well as in the courts of 


| © 0 | 
juſtice ; ; and if it be good law in one caſe, 
a al be good law in others, it becomes neceſ- 
„ fſary to examine the authorities on which it is 
&« founded. They are theſe: The eleventh of 
ret April, 12 Jac. after much debate and ſearch of 
22S precedents, the houſe reſolved : firſt, That the 
* attorney-general ſhall for this parliament remain 
of the houſe, Secondly, that after his parlia- 
ment, no attorney-gencral ſnall ſerve as a mem- 

e ber of this houſe” 

lo anſwer to this queſtion from the record, and 
the parliamentary hiſtory, it appears, that the at- 
torney-general was not eligible by the common 
law; nor by the preſcription and common uſage 
of parliament: it had never been, that an attor- 
ney-general had ever ſat in the houſe, There was 
then no precedent for an attorney-general being a 
member. That officer was, therefore, to be diſ- - 
qualified in all future parliaments. And this is 
exactly correſponding with the very arguments 
which theſe gentlemen have offered in favour of 
Mr. Wilkes. There is no precedent, as they af- 
firm, for the diſqualifying Mr. Wilkes; and there- 
fore he ought to be a member of the commons. 
If the want of precedent be a ſufficient reaſon for 
the not diſqualifying a man, the ſame want of pre- 
cedent is ſufficient alſo for the not admitting an 
officer, who had never been a member, or the 

Whole ſupport of their pile is demoliſhed. 

To the preceding paſſage, the gentleman ſub- 
joins : ** The inconſiſtency of theſe reſolutions is 
« wonderful ; and the only proper uſe to be made 
“ of them is drawing this ſalutary doctrine, that 
« where power goes beyond right, it finds- no 

c reſting place.” But in this it happens, that the 
commons had not gone beyond right. For the 
attorney-general being not dwelling and re/ident in 
the Place which he repreſented, was expreſly diſ- 
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Fading by the ſtatutes of Henry V. and vt 
Next, he was not eligible by the common law, 
nor by the common uſage of patliament: for no 
attorney had ever been antecedently a member of 
that houſe; and, therefore, the rights of the elec- 
tors were not violated. For the law. of parliament 3 
has been proved to be independent, and even ſu- 
perior to common law; and, conſequently, that 
ſalutary doctrine, which the gentleman aſſerts, can 
alone be properly drawn from the reſolutions of 
tha: houſe of commons, 1s, in no ſenſe, to be drawn 
from it, unleſs concluſions can be deduces.; "_ 
premiles which never exiſted. 

Laſtly, there is no juſt ground * the imputs- 
tion of inconſiſtency in theſe reſolutions. The at- 
torney- general had been choſen; contrary to the 
uſage of that houſe. It was a new caſe, and con- 
ſidered as an uſurpation on the rights of beigg 
elected, and as an introduction of more de pend- 
ents on the crown. But as he was choſen, it was 
imagined that a diſqualification of the officer, might 
be conſidered as an injury to the man; they there- 
fore permitted him to remain, and diſabled all 
other attornies general. from fitting: in the houſe, 
In this manner the inconſiſtency diſappears z the 
Whole affair is reconcileable to good ſenſe and juſt 
moderation; and all the concluſions which —— 

gentleman has drawn from this affair, are; refuted, 
«+ This order, made as above, was confirmed at the 
<* next meeting of parliament. Six years: after, 
% a new writ was iſſued to elect a member in the 
„ room of the attorney-general ; and in 1625, Aa 
* new writ is ordered to iſſue to elect a 3 
<« jn the room of Sir Robert Heath, attorney- ge- 
<« neral.” Hence it appears, that in both theſe par- 
liaments the attorney- general had been choſen, 
and in both diſqualified. And this precedent, 
three times eſtablithed, FRE een * n 


to 


TDI 

to prove, that the houſe of commons had no ri ght 
to diſqualify a member of their houſe, who, He 
fays, was eligibie by law. | 

All that can be drawn from this caſe, according 
to the poſition of that gentleman, that the attor- 
ney-general was eligible by law, is, that it affords a 
precedenr, that the commons can diſqualify, by the 
law of that houſe, a perſon qualified by the law of 
the land. And in this manner, by proving the 
contrary, he has attempted to demonſtrate, from the 

rnals of the houſe, and the works of lord Coke, 
that all the books of the firſt authority are in evi- 
dence, that a man, eligible by the law of the land, 
cannot be rendered ineligible by the iaw of the 
commons. 

But ſhould the inconſiſtency be Moved: is it 
thence to be inferred, that the commons are no 
longer to poſſeſs the legiſlative power, becauſe 
it was inconſiſtent, and exceeded the limits of their 
authority? In every exceſs of that Kind, the au- 
thority is allowed, though the exertion be exceſ- 
five. Iam alfred. that a an indiſcriminate reception 
of this argument will lead to concluſions which 
that gentleman can hardly accede to. For I ſup- 

e that all legiſlative authority is to be conſidered 
in a like view. Let me try it in that of this king- . 
dom. The Jew act, the cyder act, the ſtamp act, 
were made in one ſeſſions, and abrogated in others. 
And when the laſt was repealed, it was enacted, 
that the legiſlature of this kingdom had a right to 
tax the colonies. Thus the ſame ſpirit which had 
been rouzed in America by that act, and for the 
quelling which it was abrogated, was ſtill kept ac- 
tive by the law that voted the right ; and in an- 
| Other ſeſſion, duties were impoſed upon them, in 
eonfequence of the laſt act, though it was ſeen 
that this laſt a& had prevented their being tran⸗ 
quilifed. * thus the miſchiefs, for the extirpa- 

tion 


| 
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tion of which the act was repealed, were again re- 
peated, by a new law to the old purpoſe. If in- 
conſiſtency can diſqualify a legiſlative power from 
acting, what will become of the legiſlature of this 
kingdom ? : 

I ſhall now lay before you the other caſes which 
are brought to prove, that there is no precedent of 
diſqualification on which the reſolution that diſ- 
qualified Mr. Wilkes can be founded. 

The firft inftance which is brought, as a prece· 
dent, is that of Arthur Hall; and it is, that, 14. 
Feb. 1580, Arthur Hall was removed, ſevered, 
and cut off from being a member during the conti. 5 
nuation of that parliament. | 

The next is 15 Feb. 1584, of Dr. Parry, who 
was diſabled to be any longer a member of that 
houſe. | 

On theſe the gentleman remarks, <* that ws. 
& precedents deſtroy themſelves ;” and the argu- 
ments he has brought commit ſuicide alſo. He then 
adds, that * no faber man will rely on the autho- 
« rity of proceedings, in which there appears a 
4. manifeſt abuſe, a daring illegality, and a ſlaviſh 
<« ſubmiſſion to power. Such precedents are vi- 
ee cious in the whole, as well as in part.” And 
when was there a precedent a/l vicious, that was 
part otherwiſe? However, „they ought never to 
be quoted in order to be followed. Halls of- 
« fence was for reflecting on the proceedings of 
e the houle, publiſhing a diſcourſe to the diminu- 
« tion of its authority, and aſſerting, among other 
„ things, that the houſe. had judged and proceeded 
% yntruly. For this offence, the houſe thought 
« proper, in addition to the puniſhment already, 
mentioned, to impoſe a fine; to ſet that fine at 
* no Jeſs than 500 marks, a very great ſum in 
« thoſe days; to impriſon him for 4 lime certain, 
08 months, nod from thence till he ſhould make 

a re- 
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« a recantation. Unleſs therefore we are e incligeck 


eto maintain the authority of the houſe, to fine, 
« and in what ſum it pleaſes, and to impriſon as 
« Jong as it pleaſes, without any limitation to the 
% continuance of the ſeſſions, we mult reject the. 
10 precedent, as an inſtance only that the houſe of 
of commons may be led, by the intemperance of 
« paſſion in purſuit of its own dignity, and the 
$6 puniſhment of thoſe who offend againſt it, to an 
* abuſe of the power, and the exertion of autho- 
rity which it has not by law.” 
Ia his repreſentation of this cafe, as a proper 


A oo 


_ precedent not to be followed, would not a man, 
who was uninſtructed in that of Mr. Wilkes, ima- 


ine that he had been fined and impriſoned, as 


well as diſqualified, by the reſolution of the com- 


mons? But as neither of theſe has been done, . 
the precedent relates to diſqualification, and not ta. 


the excels of puniſhment, And when I ſhall ſhew 
you that this gentleman has, with 9 arti- 


fice, blunted the aſperity, omitted, or miſrepre- 
fented the circumſtances which make againſt Mr. 
Wilkes, and heightened thoſe in his favour, will 
it not be feen that, concious of a defeat 4 a true 
repreſentation, he hath altered the likeneſs ? 

This precedent, he ſays, muſt be rejected, «if 
« we are not inclined to maintain the authority of 


«© the houſe to fine in any ſum it pleaſes, and to 


„ impriſon as long as it pleaſes.” And is it not 
rejected, reſpecting this power of fining and im- 
priſonment? Where has it been applied in the 


| Cale of Mr, Wilkes? He has been neither fined 


nor impriſoned by the houſe. Shall the authority 


of the houſe of commons be rejected, for the dil- 


qualifying Mr. Wilkes, becauſc it contains no ſin- 
gle article of thar which this gentleman declares to 
be a manifeſ; abuſe, a darins illegality, and a flaviſh 


| Hum * Of all which, ſo roundly afferced, he 


neither 
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neither has nor can prove the abuſe, the illegality, 
or the ſlaviſn ſubmiſſion. There can be zo abuſe of 
legal power, where no law reſtrains the exerters 
from carrying it into execution. That cannot, 
therefore, be a daring i/legality, w. ich is the breach 
of no law : and ſubmiſſion to that power, to which 
the perſon muſt ſubmir, is not ſlaviſh, Let him 
then ſhew me the laws by which the exerciſe of 
this power is reſtrained. But how will he accom- 
pliſn that requeſt, when it is now acknowledged 
that the houſe of commons are the ſole Judges in 
their own affairs : and that the methods and maxims 
of proceeding are in their own, breaſts? Such 
then is the effect of declamation without argu- 
ment. Is the authority of a court of judicature to 
be rejected, becauſe it has made bad precedents ? 
What then would have, long fince, proved the fate 
of the law-courts in Weltminſter-hall, and of all 
Europe? As this caſe of Mr, Hall appears to have 
been repreſented by this gentleman on purpoſe to 
_ delude, I will ſtate it fairly from the journals pub- 
liſhed by Sir Simon D'Ewes. This Arthur 
; „Hall was a member for Grantham. He had 
71 18 publiſhed a libel, containing matters of infamy 
« of ſundry good particular members of the houſe, 
4 and of the whole ftate of the houſe in general, 
„ and alſo of the power and authority of the houſe z 
« affirming that he knew, of his own knowledge, 
e that this houſe had de facto judged and pro- 
ce ceeded untruly. To all which things the faid 
*« Mr. Hall could make no reaſonable anſwer of 
„ deniable. | 
Upon examination in the houſe, be had de- 
„ nied his having more than one of theſe books; 
« but it was proved he had zwelve or thirteen... 
Mr. Hall being ſummoned to attend, and with- 
« out the door, it was moved that he might be 
{+ called to anſwer uato, thoſe points before” the 
whole 
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. | 
whole houſe. Mr. Hall was brought to the 
bar, where, after ſome reverence done by him, 
though not yet in ſuch humble and lowly wiſe, 
as the ſtate of one in that place to be charged 
and accuſed, requireth : whereof being admo- 
niſhed by V . Speaker, and farther by him 
charged withTundry of the ſaid parts collected 


t out of the ſaid book, he ſubmitted himſelf to 


the houſe, refuſing to make any anſwer or de- 
fence at all to the matter, but acknowledging 


his errors, prayed pardon of the whole houle 


with all his heart; and that done, was ſequeſ- 
tered. | 8 

« After which, upon ſundry motions and argu- 
ments had, touching the quality and nature of 
his faults, and of ſome proportionable forms of 
puniſhment for the ſame, it was upon the queſ- 
tion reſolved by the whole houſe, without any 
one negative voice, that he ſhould be com- 
mitted to priſon, And upon other ſeveral queſ- 
tions it was reſolved, that he ſhould remain in 
the priſon of the Tower for the ſpace of ſix 
months, and ſo much longer as until he ſhould 
make a retractation of the ſaid book, to the ſatis- 
faction of the houſe, or of ſuch order as the 
houſe ſhall take for the ſame, during the conti- 
nuance of this preſent parliament; that a fine 
of 500 marks ſhould be aſſeſſed on the ſaid Mr, 
Hall; that the ſaid Mr. Hall ſhould be ſevered: 
and cut off from being a member of this houſe 


any more during the continuance of this preſent 


parliament ; and that Mr. Speaker ſhoulc dire& 


a warrant for a new burgeſs to be returned unto 


this preſent parliament for the borough of 
Grantham, in lieu and ſtead of the ſaid Robert 


Hall, ſo as before diſabled, to be a member of 
* the houſe, | | | 


« Mr. 


( &7 ) 
„ Mr, Hall being ſent to the Tower, it was 
© agreed, upon a motion made by Mr. Speaker, 
* that the whole courſe and form of the ſaid pro- 
« ceedings and judgment of the houſe againſt the 
« ſaid Mr. Hall ſhould be afterwards orderly di- 
« geſted and ſet down in due form, to be firſt 
„ read to the houſe, and then ſo entered by the 
« clerks, as the reſidue of the orders and proceed- 
& ings of the houſe in other caſes are uſed to be 


„ done. And ſo it was afterwards drawn into 


form, read unto the houſe, and entered by the 
« clerk accordingly ;” and is to be ſeen in the 


journals above-mentioned, I ſhall now relate to 


vou the caſe of Mr. Wilkes, in order that the ana- 
logy between the twq caſes may be the more chan, 
diſcerned. 


Mr. Wilkes had publiſhed a paper called the 
North-Briton, and a book entitled An Eſſay on 
Woman. The firſt was voted a libel by the houſe, 


and he was expelled. He fled from trial by his 
peers, remained abroad, and was outlawed. At 
the diſſolution of the parliament he returned, and 
was elected knight of the ſhire for Middleſex. He 
was returned to the houſe, and expelled by this 
parliament alſo. He was re- elected, and brought 
before the houſe, for writing and publiſhing an in- 
troduction to a letter of lord Weymouth's, ſecre- 
tary of ſtate. He confeſſed the fact, defended it, 
and was diſqualified from ſitting in the houſe of 
commons for this parliament. 

I ſhall now obſerve, how thoſe two caſes agree 


in ſeveral points. Mr. Halls book was voted a 


libel, ſo was the North-Briton of Mr. Wilkes. Mr. 


Hall acknowledged his error, and begged pardon. 


of the houſe. Mr. Wilkes for the North- Briton 
- neither acknowledged his error, nor aſked pardon; 


and for the introduction to lord Weymouth's let- | 


ter, which was voted a libel, he — 
K 2 and 
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and ſupported the act with much hardineſs. Mr: 


Hall was impriſoned, fined, and diſqualified. Mr. 
Wilkes, for the firſt offence, was expelled the 
houſe, for the ſecond diſqualified; and neither 
fine nor impriſonment were geſolved by the com- 
mons. It is impoſſible that the offences of two 
perſons can be more parallel, and their conduct 
reſpecting the commons more diſſimilar. Both 
were lihellers, both members of parliament, and 
both diſqualified, with this difference in the reſult, 


that Hall, wich the ſubmiſſion he made, was ne- 
vertheleſs fined, impriſoned, and diſqualified for 


life; and Mr. Wilkes, without ſign of ſubmiſſion, 
was diſqualified alone. This then 1s a caſe in point, 
as far as it goes. I ſhall obſe: ve on the Tubſequent 
part of Mr, Wilkes's caſe, when I come to ſpeak 
of the "ri" of his being twice puniſhed for the 
{ame crime. ; 

And here 1 will leave i it to the candid judgment 
of all mankind, whether ſeveral circumitances of 


Mr. Halls diſqualification were not purpoſely 


omitted, others miſrepreſented and ſoftened by 
this gentleman, through conſciouſneſs at the ſtrik- 


ing ſimilitude of that tranſaction, with this of Mr. 


Wilkes, Why was the offence of Hall fo gently 
termed a refletiion on the proceedings of the houſe ; his 
book a diſcourſe to the diminution of its authority; and 


thoſe circumſtances omitted which are expreſſed in 


the Journals, that he had publiſhed a libel, containing 
matters of infamy of ſundry good particular members 
of the houſe and of the whole ſtate of the houſe in 
general? When men pretend to defend the rights 


of the electors and the elected, and knowingly de- 


cline from repreſenting the truth of thoſe prece- 
dents, which they confeſſedly are acquainted with, 


and would derive ſome little aid, by relating part 


only of that whole which would refute their argu- 
ments and d depreſs their cauſe, what ſhall we think 
= | 8 of 
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of their integrity ? And who will, henceforth, 
pay the leaſt regard to the reaſoning of that man 
who warps, reſcinds, ſoftens, and miſrepreſenits all 
that can oppoſe the cauſe he pleads for; wreſting 
'every thing to his purpole, by every violence 
which can be exerciſed in argumentation? On 
this analogy of the caſe of Mr. Hall with that of 
Mr. Wilkes, I might ſafely reſt the whole refuta- 
tion of what that gentleman has offered, It was 5 
undertaken without anger, unſuſtained and unſup- 
ported by party, debated with temper, and reſolved 
on with deliberation; it is inſerted in the Journals 
of thoſe times, as being a new caſe, and ſtands 
a more than common precedent of authority tg 
guide the conduct of ſucceeding parliaments, 
« Dr. Parry was charged with high treaſon 
„ was probably a madman ; but, if he had been 
& ever ſo ſober, the conduct of the houſe of com- 
«© mons towards him was enough to make him 
„mad. For, while he lay under the charge before 
% his trial, that houſe paid its ſervile court to the 
queen, by prejudging the ſentence of the law; 
and praying her leave to paſs a bill for his ex- 
& ecution, after conviction, in ſuch a manner as 
> © might be fitteſt for his extraordinary and moſt 
e horrible kind of treaſon, There is in this pro- 
% ceeding an inhumanity towards the criminal, as 
„ well as an abject ſervility towards the crown, 
* which will, I truſt, prevent its being ever quot- 
ed as a precedent, to be followed by any houſe of 
* commons.” Does the gentlemen intend, by thus 
aſcribing madneſs to Parry, and arguing againſt the 
legality of his diſqualification, that madmen ought 
no to be expelled and diſabled from fitting in par- 
lament ; and, therefore, that Mr. Wilkes ſhould. 
not have been di qualified: Does he mean that 
this treatment of the houſe, which happened after 
his diſqualification, was ſufficient to make him mad 
be/ore 
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Before; when he committed the offence for which he 


was diſqualified? It is neceſſary to aſk thoſe queſ- 
tions; becauſe, without an explanation, the mean- 


ing may be miſconceived, and aſſerted to be falaci- 


ouſly repreſented. | | 
I ſincerely join in this opinion of the inhuma- 


nity, and ſervility of the houſe of commons to the 


crown. I am convinced it will not be followed by 
the preſent parliament. And I congratulate my 
countrymen, that, from thoſe preceding inſtances, 


compared with their conduct reſpecting Mr. Wilkes, 
that offenders, who may be juſtly diſqualified, will 


not be. either fined, - impriſoned, or treated with 
thoſe acts of inhumanity in the reign of George 
the Third which diſgraced the reign of Elizabeth; 
and yet that queen is called the great” and ſtre- 
nuous protector of the rights of the ſubjects. 

Were ſhe now living, not gn}y Mr. Wilkes had 
been impriſoned, bur that member who ſhould 
preſume to defend his cauſe, had been taken from 
the houſe and committed to the Tower; as ſeve- 
ral were, for oppoling her will. From thoſe 
proceedings in her applauded reign, and from the 


acquieſcence of the nation, brought in compariſon 


with the preſent, of his majeſty, it appears too vi- 
ſible that the people of England have been almoſt 
uniformly inclined to become {ſlaves to the worſt, 
and rebels to the beſt of their ſovereigns. No 
Clearer evidence can be brought of liberty im- 
proved among the people of England,. than the 
lenity of the preſent parliament compared with the 


aſperity of thoſe of which I have been ſpeaking. 


% 21 June, 1628, Sir Edmund Sawyer was, by 
« three ſeparate reſolutions, expelled, committed to 
« the Tower, and declared unworthy ever to fit a 
„ member of that houſe. His offence was tam- 
“ pering with a witneſs, one Dawes, and adviſing 
* him, as he was not on oath, not to tell the houſe 
| | what 


Av 
c what he knew of the matter wherewith: Sir Ed- 
e mund Sawyer was charged. 
th Nov. 1640, The houſe availed itſelf of 
e the temper of the times, and, relying on the 
«« general diſcontent at the abuſe of the preroga- 


<« tive, came to a reſolution, as inſupportable in 
<©& law, as that abuſe which it pretended to correct. 
4 For it reſolved, that all projectors and unlawful 


«© monopoliſts ſhould be diſabled from ſitting in 

* that houſe: and, 21 Jan. following, declared 
« Mr. Sandys, Sir John Jacob, Mr. Webb, and Mr. 
«© Wyndham, within that order; and, therefore, 
„ perſons who ought not to ſit in that parliament: : 
but this is to be attributed to the temper of the 
* times, and the diſcontent, at the abuſe of prero- 
* gative.” The gentleman who has delivered theſe 


expreſſions, and the abettors of Mr. Wilkes, do 


not rely on the temper of the preſent times; nor 
have they entered into a reſolution, as inſupport- 


able in law as that abuſe which it is pretended to 


correct. 

« 27 May 1641, John Taylor was expelled; 
* and made incapable of ever being a member of 
& that houſe, for having declared, that to pals the 
« bill of attainder of lord Strafford, was to com- 
&* mit murder with the {word of juſtice.” And 
certainly the lips of no man have pronounced an 
expreſſion more evidently proceeding from the 
fountain of humanity, juſtice, and truth; and * 

pins upright man was diſqualified. 
30 Octob. 1641, Fitzwilliam Coningſby was 
« ud to. be a monopoliſt within the order, 
« © Nov. 1640, and a new writ iſlued. 
% 2 Nov. 1641, H. Benſon was declared un- 


re worthy and unfit to be a member; and that he 
«© ſhall fir no longer. He was ſent for as a delin- 


* quent, a new writ was ordered; and then, by 


£6 e reſolution, he was declared unfit and in- 
| capable 
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« chpable ever to fit in parliament ; or be a mem- 
ber of that houſe hereafter. His offence was. 
granting and ſelling protections. 


2 Feb. 1641, Sir Edward Deering was ex- 


4 pelled and diſqualified, for publiſhing a book, 


% called A libel againſt the honour and privilege 
wk — the houſe. : 


© 9 Mar. 1641, Mr. Trelawny was expelled and 
* 22 to ſit as a member of that houſe during 
« that parliament. It was for denying the power 
of the houſe to appoint its own general.“ I 
mall make no obſervation on the great number of 
perſons expelled in thoſe times of diſcord and con- 
fuſion, which ſoon followed the expulſion of the 
laſt. q 
But the gentleman has been pleaſed” to add, 
« Stopping, therefore, with the year 1641, and. 
„ not going up to thoſe ſhameful precedents of 
« Mr. Halt, and Dr. Parry, we have ſeven prece- 
« dents of the houſe exerciſing a power of diſab- 
% ling, by expreſs ſentence.” 

Now the ſhamefulneſs of theſe AO FT APY con- 
fiſts, according to the declaration of this author, in 
the fine and impriſonment of Hall beyond the ſeſ- 
fions of parliament, and of the ſervility of the houſe 
to queen Elizabeth; and not in the diſqualification. 
For Hall had ſhamefully libelled the houſe. and 
ſeveral members, expreſsly ; and Parry had been 
guilty of treaſon, which that writer acknowleges 
can diſqualify a man by law. And as neither fine 
nor impriſonment have been reſolved on by: the 
houſe, reſpecting Mr. Wilkes, the ſhamefulneſs 
of thoſe precedents has nothing in cymmon with 
that of Mr. Wilkes's diſqualification : and there- 
fore, they can offer no argument againſt that 
part of it with which it has no analogy. In. 
what manner nine caſes, confeſſed and brought as 
Fer eue, er can be 10 precedents at all: or how 
that 
| 


T a )- 


that number can be but number ſeven, I do not com- 
prehend. Nay, thoſe ſeven precedents are after- _ 


wards reduced to five, becauſe two of them are il- 
legal. Thus, nine be Ae brought by that gen- 
tleman to prove the Mſimilarity of the caſes with 
that of Mr. Wilkes, are hut five when they prove the 


ſimilitude. They would, therefore, at once, apply 


thoſe inſtances and allow them valid, where they 


correſpond with their deſigns ; and diſallow them, 


where they do not ; the abſurdity of which I have 
already ſhewn. And yet ſuch is the truth, that 
more than twenty can be brought from the re- 

cords of parliament. But it is needleſs to enume- 
rate them; for if theſe are inſufficient, no number 
can be enough. Sir John Falſtaff, indeed, made 
eleven. buckram men out of three, demoliſh- 
ed ſeven of them, and yet they remained all alive. 
This gentleman has proceeded in a direct contrary 
way; he has begun with zine precedents, as real 
and valid, and then demoliſhed four of them; and 
yet the whole nine remain in full vigour. Now 


if the Pump knight could at kill men who never 
3 


exiſted, ſo this gentleman can #ever demoliſh things 
that are paſt, any more than he can put William 
the Conqueror to death, who died ſo many ages 
before this advocate was born. 1 ; 

On theſe zine precedents, which are. but five, he 
ſays, © he is ſufficiently compoſed upon this mat- 
6 ter, and truſts to thoſe barriers which are viſibly 
©* marked in our conſtitution, and has no fear of 
* any weight of precedent that can be brought 
againſt him.” Iam glad the gentleman is ſo com- 


| Poſed upon this matter. I hope nothing which 
1 ſhall ſay will diſcompoſe ſo good a logician. 


But, methinks, the viſble mark of a barrier can 
hardly defend him from the weight of precedent, 


The mark of a barrier is no very Wong thing. 


And 1 ſuſpe& the gentleman means boundary, 
— E "on 
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but how are theſe boundaries ſo viſibly . 
when the fmaxims and methods of the houſe of 
commons are in their own breaſt, when undefined 
and unaſcertained by law ? And hitherto there 
has no law been mentioned reſtriftive of that 
power in this caſe. But this gentleman has ſo fre- 


quently miſtaken one thing for another, that were 


I to remark the whole number, it would tire me in | 
writing, | and you in reading. 

To the preceding he adds, But let the whole 
« liſt he ſuppoſed to apply, and with full ef- 
« fect, they are a ſcanty number, to ſupport ſo 
cc extraordinary a power.“ I will add one more, 
however, 8th Eliz. Thomas Long was, ſecundum 
legem et conſuetudinem parliament, as Lord 
Coke expreſſes it in this very caſe, removed. for 
bribing, with four pounds, the mayor of Weſtbury, 
in Wilts, to return him the repreſentative of that bo- 
rough. The value of all things has, indeed, been 
much advanced, ſince that time; but nothing 1 
fo riſen in price as corruption. And yet Sir Edvard 
Coke is ſimple enough to ſay, Thar this corrupt 
dealing was to poiſon the very fountain itſelf.” 
Should I infer from the preſent dearneſs of this. 
poiſon, that leſs of it is ow applied than at the 
preceding time, I am more than apprehenſive 
that I ſhould be miſtaken. For, contrary to all 


the maxims of commercial knowledge, this com- 


modity has encreaſed in value, in proportion, as 
-more of it hath been brought to market. When 
Don Quevedo, in his Viſion, tells the Devil, That 
there was but a ſcanty number of kings in hell: 
the devil replies, I know not what you call a 
ſcanty number ; but they are all that ever exiſted. 
The Don was ſatisfied that the ſcantineſs of the 
number was owing to there being no more to make 
it larger. But this gentleman, finding the num- 
her to be ſo my declares that thoſe precedents. 

| 8 
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ate not ſufficient to ſuſtain the cauſe of diſquality- 


ing Mr. Wilkes; though there are no more to 


be found, and not one precedent which can ſup- 
port the election or the admiſſion of a diſqualified 
perſon into the houſe of commons. He that in 
ſearch of precedents will not be ſatisfied with all 
that can be brought againſt him, muſt be a very 
unreaſonable man, indeed. 

This writer is pleaſed to deliver his opinion, 
that „were he to admit this power, in any caſe, it 
< ſhould be where the houſe. exerciſed a criminal 
« juriſdiftion in offences properly within the cog- 
40 nizance of the houſe, and puniſhes at it's diſ- 
« cretion. Hall and Deering were diſqualified 
for libels. Mr. Wilkes is diſqualified for the 
fame. Is not then a libel an offence which comes 
properly within the cognizance of the houſe? But he 
ſays, if, in ſupport of fuch a caſe, he ſaw a ſtrong 
he uniform cuſtom from the earlieſt times, he 
6 might lament the uncertainty of human dif- 


£ cretion, which, while it puniſhed the offender, 


« Was inattentive to the rights of the innocent.” 
It ſeems a ſtrange kind of reaſon for lamentation, 


that of lamenting the uncertainty of human diſcre- 
tion from the ſtrong uniform cuſtom of the earlieſt - 


ages; for I proteſt I cannot ſee how a uniformity 
of cuſtom can be a mark of the uncertainty of the 


diſcretion which eſtabliſhes it, Does he pretend | 


that Mr. Wilkes is innocent of a libel, who by a 


legal crial has heen found guilty of four of them ? 


But to this he ſubjoins, that in the above caſe, he 
might deem himſelf precluded from diſputing 


« the validity of ſuch a cuſtom ; and might hold it 


4 ſafer to be conſiſtent, and Lare ſuper dias antiquas, 
than to render every thing uncertain by 1 


from an eſtabliſhed cuſtom.” And why did 
| he depart from this conſiſtency ? The viæ an- 


riquz, of cuſtom in parliament, uniformly prove 
1 that the houſe has a right ro diſqualify its mem- 
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bers ; ; *% then, did he not ſtand upon that an- 


- 


tient way ? Why, really, the way was not what; 
he liked ; and, therefore, he choſe to take another. 
But he lays, « fortunately there is no ſuch uſage 
e in ſupport of this power :” and yet he has. 
brought nine precedents which prove that uſage. 
However, thoſe precedents which are good for no- 
thing in ſupport of that uſage, are, in a ſupreme 
e court, which cannot be controlled, and acts with- 
© outappeal elſe where, are good authorities for what 
** that court cannot do, or ought not to do; but 


„ they ſhould be taken with miſtruſt, when they 


« are brought to prove what it can do by the. 
« fullneſs of its power.” Here, then, the gentle- 
man who has all along aſſerted, that the houſe of 
commons cannot diſqualify a man who is eligible 
by law, 19 K that it is a ſupreme court, uncon- 
troulable, and acting without appeal elſewhere. - 


Andwhat i % yet more amazing, the precedents of its 


uſage are not authorities for what it can do, but for 


What it cannot. Was there ever a precedent brought 


of what has been done to prove that a thing cannot 
be done? And would not a judge and jury, be 
Juſtly deemed mad or worſe, who, from the com- 
mon uſage, of felons being doomed to death by the 
Jaw, ſhould thence conclude that this uſage is good. 
authority for what the court cannot do; and, there- 


fore, bring in a criminal ar the bar not guilty, be- 


cauſe there is no appeal or controul in any Other. 
court. This is, certainly, the firſt time that a pre- 
cedent it been afferted to prove the contrary 
of what it ſays. If this be the caſe, then all the 
precedents that they have brought, to prove that Mr, 
Wilkes was not diſqualified according to precedent, 


are good authority for the contrary, and he is 


juſtly diſqualified. When a number of precedents is 
thought „ ſtrength ſufficient to diſprove the juſ- 
tice 15 diſqualifying Mr. Wilkes, through want 
of ſimilarity, theſe precedents are to be made as 
ſtrong 


— 
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ſtrong as poſſible; and when it is ſeen that theſe 
nine agree uniformly in the article of diſqualifica- 
tion, they are reduced to five, to make them as 
weak as poſſible. But then again the whole num- 
ber, which is too ſcanty to eſtabliſh that power 
of diſqualification, in which they all agree, are 
good authorities for what the commons cannot do. 

[ am weary of following the ſentiments of this 
freeholder through this moraſs of abſurdities, into 
the mire of which he is finking every ſtep he 
takes. And yet I muſt proceed to the reſt of his 
precedents. 

The gentleman obſerves, © that by ſtat. 7 Hen. 
« IV, elections muſt be freely and indifferently 
© made, notwithſtanding any requeſt or command- 
C ment to the contrary.” And by the ſtatutes of 
Hen, V. and Hen. VI. a knight of the ſhire muſt 
be reſiant and dwelling, and have ſix hundred a 

ear in the ſame county. 1 

The next caſe of diſqualification is that of Mr. 
Walpole. He was firſt expelled, and on a re- election 
diſqualified. After this, he never ſtood a candidate 
during that parliament, and the electors preſumed 
not to elect him. Mr. Taylor, indeed, who had not 
a majority of votes, and who oppoſed Mr. Walpole 
when he was a candidate after his expulſion, was 
not the ſitting member. But this was becauſe expul- 
fion was not decided to be a diſqualification. But 
Mr. Wilkes was diſqualified before he was re- elected 
by the laſt majority; and being diſqualified by the 
houſe, he was incapable of receiving the votes of the 
electors; or diſqualification, as it hath been already 
_ ſaid, can mean nothing. Mr. Wilkes, reſpecting his 
right of being ele&ed, was a nonentity, and their 
votes, in law, were given to no body; and there- 
fore Mr. Lutterel was legally admitted. All theſe 

recedents are declared by the gentlemen, who 
aave delivered their ſentiments on the other ſide, 


. 


| ( 78 } , 
to be of no efficacy, becauſe they correſpond 9, 
in every point with the caſe of Mr. Wilkes. But 
unhappily for theſe advocates, all thoſe precedents 
agree in and pronounce, that there is no need of fi- 
milarity in caſes to diſqualify a member. Hall 
was diſqualified for a libel ; Parry for treaſon ; the 
attorney general for being a placeman; Sawyer 
for tampering with a witneſs; Sandys and the reſt 
for being monopoliſts ; Taylor for ſaying that the 
attainder of lord Strafford was committing murder 
Vith the ſword of juſtice ; Benſon for granting and 
felling protections ; Deering for publiſhing a book 
(which was another /:be/) againſt the honour of the 
houſe ; Trelawny for denying the power of the 
_ houſe to appoint its own guard; and Walpole for 
malverſation of the public money. All theſe pre- 
cedents which they have brought, but two, thoſe 


of Hall and Deering, (and theſe are the ſame with 


that of Mr. Wilkes, in the cauſe as well as the 
conſequen cc) are diſſimilar; and therefore cannot 
be brought as precedents for one another, The 
ſecond is unlike the firſt, the third unlike the ſe- 
cond, and lo on co the end; and therefore theſe 
caſes being individually withour a precedent, nei- 
ther of them i is lachful, according to theſe gentle- 
men. But it ſo happens, that each of them being 
attended with diſqualification, and being reſolved 
without a ſimilar precedent, they prove, that, by 
common uſage, the houſe of commons has a juſt 
authority to diſqualify any man without a ſimilarity 
of - 79 85 though eligible by law. And this 
is fairly derived from every precedent which, they 
have offered ; for, different in the cauſes, they all 
agree in the effect, and conjointly prove the power 
of diſqualification, let the diverſity of offence be as 
various as it may. Mr. Wilkes was therefore diſ- 
qualified according to the ancient and known uſage 
of * 4 | 
_ [ will 
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« I will now conſider the caſe of Mr. Wilkes, f 1 
that part which is unlike to all the former, An 

this is, his re- election after diſqualification, For 
the non admiſtance of ſuch a member, they ſay, 
there is 0 precedent. | But where is he precedent 
for the admiſſion of a member ſo elected? If all the 
yaa: prove, as they do, that no man hag 


een elected or received after diſqualification, and 
none prove that, in ſuch a ſituation, any man has 


been either elected or received; if no law aſcer- 
tains this right of election, and by the uſage of the 
commons, who are the ſole judges in this caſe, ſo 
many members have been diſqualified, on what 
do they ground their right of Mr. Wilkes's being 
admitted a member? All precedents proceed to 
diſqualification; none to a re- election. Precedent, 


therefore, declares nothing either for or againſt. 


that particular circumſtance, in the caſe of Mr. 


Wilkes. The whole affair, therefore, either ſtops 
at his diſqualification, where all others have ſtopped :. 


or, through want of precedent on either lide, re- 


turns to that authority of the houſe of commons, 
which gave validity to all the former precedents. 


It did fo return; the electors petitioned the houſe, 
and the members have examined and re-judged the 
caſe. They have confirmed the reſolution which 


diſqualified Mr. Wilkes, and have voted Mr. 
Lutterel the fitting member. If a want of ſimila- 
rity only, in precedent, can deſtroy the force of it 


on one ſide, does not the want of all precedent as 


certainly deſtroy all force of arguments on the 


other? Conſequently Mr. Wilkes was diſquali- 


fied- according to this very reaſoning, which his 
advocates have offered to prove the contrary, the 


want of precedent to admit him. | 
Another writer, after much f:vicd-fs attempt to 


prove that a man, eligible by law, cannot be ren- 
deted incligible by a vote of the houſe of com- 
mons, 
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© was the freeholders of Middleſex to 
c pal incapacity of Mr. Wilkes? Is it in the 
& common law? No.” But J affirm, that if com- 


J again 
they themſelves have brought has proved it. And 


* 


0 ) 


| mons, and who acknowledges, that <* the law of 
e parliament is the law of the land, equal with com- 


mon and ſtatute law, is pleaſed to ak, de where 
nd the le- 


* 


mon uſage and preſcription authoriſe their Ting 


followed in common law, the precedents whict 


have been brought do uniformly pronounce, that 


diſqualification is the common law of parliament. 
And Sir Edward Coke has ſhewn, that the law of 
parliament is ſuperior to the common law. And 


therefore, as no inferior court can make a prece- 


dent for a court ſuperior, common law can neither 


give nor refuſe any right to Mr, Wilkes, when diſ- 
qualified by the houſe, He then aſks, is it in the 
< ſtatute books ? No.“ To this I anſwer in the af- 
firmative; and the truth of it has been already prov- 
ed by the ſtatutes of Henry V. and VI. He then aſks, 
« is ĩt in ö. journals of parliament? No.“ To which 
nſwer it 1. For every precedent which 


thus theſe three queſtions, anſwered by him in the ne- 
gative, are all poſitively affirmative of the con- 
trary. And now I ſhall preſume to lay down this 


maxim, which is the reverſe of what he has deli- 
' vered : that every man muſt Joe his right of 


election by law, when thoſe laws exiſt which he 
can and ought to know, whatever be his ignorance 


of the matter. And now I aſk wherein either of 


the above places, could the freeholders find that 
Mr. Wilkes was On by law? For unleſs 
they can find an act of the legiſlature which aſcer- 


_ tains, that a man diſqualified by the commons is 
ſtill eligible by law, or one that abrogates the ſta- 
tutes abovementioned, Mr. Wilkes is ſtill ineligi- _ 
ble. And when this law is found, I will renounce 
all pretenſion to juſtify the conduct of the com- 
mons in this reſolution, ” 


| 


The 
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| "The freekoliicrs of Middleſex lien Lach or 
ought to have known, that Mr. Wilkes was ren- 
dered incapable of being their repreſentative, by 
all hat legal authority, precedent, and common 
uſage, which have ever diſqualified a member. 
They ſhould have preconſidered, therefore, that 
every, vote which they could give him muſt be 
thrown away; and that however great the majo- 


rity of voters on the poll-book might be in his 


favour, that in the houſe of commons they 
muſt neceſſarily prove ine ffectual. The very 
imagining, that the voting for a man, incapable 
of receiving thoſe votes; and the expecting that 

he could be their repreſentative, 1s to 10 uppoſe, that 
he who is diſabled from being a member in parlia- 
ment, is ſtill capable of fitting in it; a contradic- 
tion too ablurd to want an anſwer. 7 


Theſe votes then in favour of Mr. Wilkes be- 


ing wantonly and perverſely given, the freehold- 
ers of Middleſex have pertinaciouſly deprived 


themſelves of their right of election, on that 


ſingle occaſion. They have puniſhed themſelves for 
the tranſgreſſion; are left to repent of it ſeven 
years, and have none to condemn but themſelves 
and their ſeducers. They had all the ſubjects of 


England from whom to chuſe, who are qualified 


by law ; and they would have no other than Mr. 
Wilkes, who was not qualified by law, and was 
then diſqualified by the commons. And this ex- 
ception, of that ſingle ſubject, in the King's do- 
minions, they denominate a violation of the free- 


dom of their choice. Would the gentleman, W 
has advanced this opinion, conclude, that if an- 
other who was ſelling his ſtudd of horſes, had re- 


ſolved not to ſell one among them, that therefore 


he who came to purchaſe had no free choice, be- 
cauſe he was debarred the right of buying that 


fiogle horſe ? And when he was informed that it 
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was the worthleſſneſs of the quadruped, which was 
the cauſe of its not being to be fold, would the 
intended purchaſer till complain of his being de- 
prived of his free choice, when he knew the rea- 


ſon? Would not he thank the owner for his in- 


tegrity in preventing his being impoſed on, in an 
animal of n appearance, and of internal 
rottenneſs. 


In this exclamation of violated right by the 


freeholders of Middleſex, they reſemble men who, 
having voluntarily thrown their treaſure into the 
Britiſh ocean, cry to have it up again; and who 

petition the king, becauſe he is the ſovereign of 
thoſe ſeas, to redreſs that grievance, which lolely 
ſprang from their own miſconduct; and reſtore to 
them that wealth which they have wantonly thrown 


away. Is the attention of a ſovereign to be con- 
ſtantly engaged by the clamours and importunity 


of ignorance and faction? 

The gentlemen ſeem to have forgotten, that all 
thoſe modes of election which are by preſcription, 
were made by the ele&ors themſelves; and chat 


if thoſe who did not make themſelves have no 


power, that then theſe electors can have no right 


of election. But preſcription implies authority, 


and they are allowed to poſſeſs that right. And 


yet ſuch hath proved the conſequence of things, 


the commons have frequently reſolved the ancient 
cuſtom to be illegal, and voted another to be law- 
ful. They have reveiſed the latter, becauſe it was 
deemed illegal alſo ; and re- eſtabliſned the former 
as the lawful right, or voted another different from 
both, to be that alone which was legal. In the 
trapſacting theſe inconſiſtencies, they have at ſome 
times encreaſed, and given the right of election to 
thoſe Who had it not by law, nor the cuſtom of 
the borough. At others, they have reduced the 
number of electors, and taken that right from 


thoſe 
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thoſe who were legally poſſeſſed of it. All theſe 


extenſions of power have paſſed as juſtifiable, and 
proved unproductive of tumult or ſedition, though 
theſe are rights inſeparable from a free and fair 
election. 
But the ſuſpending the operation of the votes 
of the Middleſex freeholders, though they them- 


ſelves wantonly deltroyed their efficacy for ſeven. 


years, is the ſubverſion of our moſt important con- 
cerns and privileges. And yet it never can afford a 
precedent, nor even the means of making a mem- 
ber, but whom theſe electors ſhall chuſe : unleſs the 


ſame refractory ſpirit of voting for men diſquali- 
fed, ſhall again ſuſpend their right of election in 


ſucceeding parliaments. 

By what art or influence can a miniſter, work- 
ing on a houſe of commons, effect the making of 
that man the ſitting member who has a minority of 
votes, from this precedent of Middleſex, but in a 
caſe exactly ſimilar? I mean what influential means 
will he hereby acquire, to thoſe of which he already 
is in poſſeſſion ? Surely this is not the firſt time 


a minority has had the effect of a majority; and 


though at no time when the diſparity of numbers 
was ſo conſpicuous, yet a vote againſt ten, ſupe- 
rior in ten thouſand, is equally a violence on the 

right of election. It is incredible, that men ſhould 
have eſpouſed an oppoſition to this reſolution of the 
commons, from a love of liberty, who have made 
no reſiſtance to thoſe juſt related. There is ſome- 
thing more, and without divination it may be te- 
vealed. 
It is impoſſible to determine, whether thoſe who 
have ſupported the legality of this diſqualification ; 
or thoſe who have oppoſed it, are the more feeble. 
and miſtaken in their arguments. One advocate, 
in favour of the conduct of the houſe, has 
urged, that Mr. Wilkes's crimes were of that 
MS. nn 
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e nature, for which he might have ſtood in the 
c piliory ; and that by ſuch ſentence he might 
te have been infamous, and could not have been 
received 50 a juror or witneſs, and, conſequently, 
% ought not to be a member of parliament.” 
There is nothing equal to the ignorance of this 
aſſertion, excepting the manner in which it is op- 
poſed. This man miſtakes the ſcaffold for the 
pile. In all caſes it is the crime, and not the pu- 
niſhment, that makes the infamy of the perſon who 
is found guilty, According to this doctrine, who- 
ever is placed on the pillory, though abſolutely 
innocent, is as infamous as the moſt guilty. The 
nature of the offence effects nothing: it is the 
Place of puniſhment alone which conſtitutes the 
infamy. And yet lo falſe is this aſſertion, that 
even in perjury it is not the pillory which deprives 
a ſubject of the right of being a juror or witneſs, 
it is the crime. And though a perjurer convict 
ſhould be ſentenced to fit in the ſpeaker's chair, in- 
ſtead of ſtanding in the pillory, he would be 
equally infamous, and equally reſcinded from the 
preceding rights. Or ſhould he be pardoned by 
the royal mercy, and eſcape all corporal puniſh- 
ment, he would, nevertheleſs, be infamous, and 
no longer admitted to the privilege of a juror, or 
a witneſs: for theſe are conſequences of the law 
which the king cannot avert. But he that is ſen- 
tenced to, and ſuffers the pillory, for a libel againſt 
government, loſes no right. He ſuffers his pu- 
niſhment; and it is the criminality, and not the 
infliction, which aſcertains the nature of the act, 
and effects the conſequence of infamy. A writer 
may be ſett in the pillory for a libel againſt the 
moſt infamous miniſter. Every word contained 
in this libel may be irrefragable truth. And ſhall 
this man, who has expoſed the iniquities of ſuch a 
minſter, and attempted to preſerve his l 
N rom 
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from his rapacious hands, be conſidered i in the 
ſame light, and attended by like ignominy with. 
him who is guilty of perjury ; who has ſworn falſe, 
in order to defraud his fellow-fubje of life, liberty, 
or property ? Shall the former. be diſqualified, for 
expoſing the iniquities of miniſters ? The expo» 
ſition of miniſterial malverſation, is neceſſarily con- 


nected with the rights of freedom, and indiſpenſably, - | 


the duty of every repreſentative of the people toper-. 


form, provided the truth, and that alone, be held 


up to view. 


The gentleman who has anſwered this aflertion, | 
has ſaid, © without entering into the conſideration. 


« of the ſuppoſed conſequences of a puniſhment, 
Which was #0 ordered, I will ſtop at the fact. 
< The court of king 1 did not ſentence Mr. 
«© Wilkes to the pillory.” But Lord Coke, it 

ſeems, aſſerts, that the judgment of the —— 
« doth make the delinquent infamous; and fine 


% and impriſonment do not.” As if a different 


puniſhment for the ſame crime could make the of- 
| fenders one infamous, the other not, And for the 
above reaſon, the gentleman ſays, that“ the fine 
« is perhaps higher, and the impriſonment longer, 
on the account of the puniſhment of the pil- 
<« lory being omitted?“ Is it not aſtoniſhing how 
men can deliver themſelves with ſuch ignorance of 
the things on which they write, or with ſuch reſo- 
lution to miſrepreſent them ? 


| There are two perſons now living, one of whom 


ſtood in the pillory, paid a ſmall fine, and was 


three years impriſoned for a libel : in which the 
charges againſt the then miniſters have never been 
attempted to be diſproved, nor the truth denied; 


and which contributed, not a little, to drive them 


from th&r power and miſchief; and to place that 
miniſter near the throne, to whom all the ſucceſſes 
of the late war have been attributed. There is 
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( 86 ) | 
yet adder, who, for a libel printed in the Lon- 


don Evening Poft, ſtood. in the pillory, paid a 


fine of five hundred pounds, and was impriſoned 
for two years. And yet Mr. Wilkes, who was 
found guilty of four libels, one againft his king, 
and three others, impious and oblcene, hath re- 
ceived the ſentence of two years impriſonment 
only, and to pay one thouſand pounds; and as, 
on the account of this long impriſonment, and large 


fine, he was not ſentenced to the puniſhment of 


the pillory, he is, therefore, as that writer de- 
clares, nt infamous. Whatever be the condition. 
of the others, one of theſe things mull certainly 
be true. It Mr. Wilkes who, for each crime, was 
fined at the rate of two hundred and fifty pounds, 
and doomed to ſix months impriſonment, received 
thatpuniſhment which was adequate to his offences; 
tho” three of them were againſt religion, without 
the ſupport of which no government can ſubſiſt. 

He that, for one libel againſt miniſters, without one 
falſhood, was ſentenced to fine, three years impri- 
ſonment, and to ſtand in the pillory, received a 
greater puniſhment than his crime deſerved. | Or 
if the latter received only what was due to his of- 
fence, then Mr. Wilkes has been treated with un- 
exampled lenity for four crimes, three of which 
are ſingly of a more indefenfible nature, Were 


it true, that Mr. Wilkes, by not being placed in 


the pillory, is thereby not rendered infamous, that 
circumſtance can never be a juſt argument for his 


not being diſqualified for his offence. Even this 


very omiſſion of that puniſhment, is a reaſon for 
his receiving ſomething adequate thereto from the 
commons. For they certainly diſtinguiſhed, that 
the crime, and not the puniſhment, can alone make 
an offender infamous. Inſtead, therefore, of being 
four times expoſed | in the pillory, for four offences, 
of which he was legally W guilty; 9 
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of eight years. impriſonment, for thoſe ur 
crimes, and two thouſand pounds fine; or twelve b 
years impriſonment, and twenty pounds fine; 


inſtead of giving bond for his good behaviour 


for eight and twenty years, he has been ſen- 
tenced to pay a fine of one thouſand pounds for 


all his crimes, impriſoned two years, and to give 
bail for ſeven. Which then is the ſentence of mer. 


cy, that which Mr. Wilkes received accompanied 


with the diſqualification of ſitting in parliament for 
ſeven years, or the remaining eight or twelve in priſon 


together with the other concumitant circumſtances. 
which I have recounted ? It fegms indeed, there- 
fore, to appear that the court of king's bench prune 


thus unequal in their ſentences, reſpecting the 


ſons to whom I refer, and Mr. Wilkes, deranſe 
that court concluded, that a vote of diſqualification, 


from ſitting in parliament, would compenſate for 
that diſparity of puniſhment between the former 


libellers and him; and therefore, convinced that 
ſuch a reſolution would i in juſtice follow, they lefc 
the commons to ſupply that deficiency, and choſe 
not to overload that criminal with puniſhment, 
though he had ſo egregiouſly offended. If this be 
no ſolution of the difference in the preceding ſen» 
tences, what are the reaſons why four times the of- 


fence ſhould not receive one fourth of the puniſh- 
ment which other men received? But whatever may 


have been the intention of the court of king's bench, 


I rejoice that clemency has gained a ſtronger foot- 5 


ing in the days of his preſent majeſty than in thoſe 


of his anceſtors; though it is impoſſible not to 
wonder at the exclamation againſt the cruelty of 


Mr. Wilkes's fate. The arguments which this ſen- 
timental ſreeholder has brought to prove that Mr. 


Wilkes is not infamous, and ought not therefore T 
to be diſqualified by the commons, are diametrically 


oppoſite to all he mended 1 to evince. 


Were 
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and commons can diſqualify a lawful ſovereign 
who has all the executive power in his hands, and 


2 


ö 1 
Were che reaſonings of theſe writers to be con- 


fidered as valid and ſatisfactory, let me now ob- 


ſerve what a laudable ſet of principles they will pro- 
duce. They aſſert, that nothing but an act of the 


legiſlature could diſqualify Mr. Wilkes, and that 


the united reſolution of the lords and commons, 
has no more legiſlative power than either of them 
ſingly ; becauſe, to make it a legiſlative act, there 


muſt be added the royal aſſent. I preſume then 
that the ſame circumſtances, which can charac- 


teriſe a legiſlative act in this caſe, are equally re- 
quiſite in all others. And now I would know by 
what rightful authority a parliament, called toge- 
ther by a prince, who was not then our king, and 
by writs not iſſued by the prince who hen was fo- 


vereign, could lawfully meet together? And then 


by the authority of the lords and commons, ſo 
aſſembled, without the affent of their ſovereign, 


expel him from the realm, diſqualify im from fit- 
ting on the throne, and place another prince, 


not next in ſucceſſion, in his place? The rectitude 


of thoſe reſolutions, which effected this new and 


unprecedent revolution, theſe advocates of Mr. 
Wilkes = violent in defending. I agree in this 
ut then I cannot reconcile how the lords 


without whoſe aſſent no act can be legiſlative; 


and yet x diſqualify John Wilkes, Eſq. elected 


in full contradiction to the laws of the land, and 
the laws of parliament. King James, indeed, was 
a very undeſerving ſovereign, he merited his fate. 
Is Mr. Wilkes fo meritorious a man, that every 
uſage of the commons, and the ſtatutes of the 


realm, muſt be rendered impotent to make him a. 
member of the commons? The abſurdity is too 
enormous to admit of a palliative: and yet, not. 
i e this, the ſubjects who had ſworn alle - 


giance 


| 
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giance to king James; who ſaw not t ſufficient cauſe 
to diſqualify that prince; and who attempted to re- 
ſtore him to the throne, were treated and put 
to death as rebels: the advocates of Joha _ 
Wilkes, Eſq. ſtile themſelves the moſt faithful and 
beſt jubjes of their ſovereign, and moſt ſtrenuous 
friends to the conſtitution. And yet at this moment 
they are ſiraining every nerve to obtain a diſſolu- 
tion of parliament, becauſe, that parliament hath 
diſqualified, according to all that is conſtitutional 
and legal, the ſaid John Wilkes. 

Theſe men who. roar for Revolution principles 
and the right of diſqualifying kings, by acts which 
they themſelves agree are not legiſlative, and there- 
fore inobligatory, are, in fact, the ſupporters of 
thoſe very principles, in the caſe of Mr. Wnkes, 
which they decry and execrate in the caſe of king 
James. Black is white, and white is black, Num- 
ber has no quantity when againſt them, and 10 
quantity has the full effect of number when, it is 
for their advantage. The commons can do no- 
thing againſt Mr. Wilkes, becaule, as they ſay, he 
is eligible by law.; but it can do every thing againſt 
a king, who was not diſqualified by law. A Ja- 
cobite is a moſt deteſtable being, who denies 
that power in the commons reſpeCting kings; and 
a man who avows, maintains, and ſupports the 
illegality of a ſimilar exertion of authority againſt 
Mr. Wilkes, is a patriot, But in fact, a Jacobite 
and a Wilkite, maintaining the ſame principles, are 
equally condemnable ; and the latter the moſt juſtly | 
obnoxious to that condemnation as their object i is 
more deſpicable. | 

There remains yet another reaſon which has 
deen offered againſt the parliamentary proceedings 
in the caſe of Mr. Wilkes. It is, that he has 
been twice puniſhed by the houſe of commons for 
| ne fame crimes. And the Protea * . a right 
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honourable gentleman declares, “ that there is no 
« rule more ſacred in the juriſprudence of this 
* country, than that a man, once acquitted or 
« condemned, ſhall not be tried or puniſhed again 
&« by the ſame judicature for the ſame offence.” 
The law, indeed, declares all this, and more. 
It pronounces, that no perſon, once tried, whe- 
ther acquitted or condemned, ſhall be ſubjected 
to another trial for the ſame offence in any court of 
Juatcature whatever. For to be expoſed to a ſecond 


trial after he was found not guilty, would be next to 


being not acquitted; as he might, by being ſub- 


jected to another trial, be ſtill found guilty: and 


to be again tried after condemnation, might prove 
to be an acquittal, or a ſecond puniſhment. Neither 
of theſe are cooſentaneous with the idea of juſtice. 
Becauſe, in each caſe in this country, the courts 
of jodicature are adequate to the importance of, 
and to the deciding thoſe cauſes which come 
before them; and therefore a man once acquitted, 

is not to riſque his life, nor one condemned 
to avoid his ſentence, by a ſecond trial, however 
innocent he may be in the latter caſe; The 
prerogative of the crown is as a court of equity. 
It intervenes between thoſe hardſhips of the law, 


which, in particular inſtances, may arrive and o 


rates in mercy towards the convicted. The right 
honourable gentleman, therefore, to whom this 
Ipeech is aſcribed, if it be his, by adducing this 
maxim of the Jaw, hath, I am apprehenſive, not- 
withſtanding his diftin&tion. of the fame court, 


proved too much. For, by his owo' arguments, 


does he not ſtand ſelf. condemned of that very miſ- 
conduct, which he imputes to thoſe wha, a ſecond 


52 ihe, expelled Mr. Wilkes ? 


Mr. Wilkes was ' firſt expelled the ce commons, 


. eng the time in which that gentleman, to uſe 


his own expreſſions, had the honour of being intruſted 
4 with 
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with the executive powers of the tate. If this expul- 
ſion was then a puniſhment, why was he, when 
expelled, again brought to anſwer for the ſame 
crimes, tried, and condemned to a ſecond puniſh- 
ment, by the court of king's bench, during the 
time in which the executive powers of the ſtate 
were in the hands of this gentleman?” © 
If he would obviate the import of this queſtion, 
by anſwering that the houſe of commons is of a 
court of judicature, and therefore that Mr. Wilkes 
was wie, condemned, and puniſhed by the court 


of king's bench, according to law; dees it not fol- 


low that a ſecond expulſion from the commons was. 
no infringement of the preceding right of a Britiſh 
| ſubject; and no legal puniſhment, becauſe it "was 
done in that houſe which is not included in the 
definition and idea of a court of judicature ? RY 
If he allows the houſe of commons to be a court 
of judicature, and the reſolutionof the laſt parliament, 
which expelled Mr. Wilkes, to be conſecutive of 3 
fair diſcuſſion, and productive of a puniſhment ; 
then, according to his own reafoning, the trial in 
the court of law, the ſentence, and” whe ſuffering, 
are all illegal, and the violation of thoſe very rights 
and privileges, which he complains of and oppoley 
in his ſpeech as committed by others, were tranſ- 
ated by himſelf, whilſt he was miniſte. 
la fact, his error lies in the ſuppoſing that ang. 
ther court of judicature can try, acquit, or con- 
demn a man who has been once tried, and either 
acquitted or condemned in a preceding court. Other- 
wile, from the tenor of the whole ſpeech, he muſt 
have been of a contrary opinion to what ke has'now 

| publiſhed. However miſtaken he may be deemed 
in his preſent opinion, he was perfectly right in his 
former conduct, as a miniſter and a member of the 
houſe of commons: He voted to expel Mr. Wilkes, 
fior as a puniſhment Tor his crimes, but as a mery- 
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ber whoſe offences had rendered Mi unworthy af 
fittiog as a legiſlator, and to diveſt him of that 5 
vilege of parllament, which would have prevented 
his being puniſhed by impriſonment or other lawful | 
Ie r it had been experimentally proved, that 
he lord chief juſtice of the common pl-as had ſet 
him at liberty, becauſe thoſe offences were not ſuch 
n Arvelted him of bis parliamentary privilege : and 
that ſame. privilege, e which had ſet him free would 
Fa prevented. his being taken into cuſtody or 
confined i in priſon after coridemnation, had he re- 
Mmained i in parliament, It is true indeed, that a vote 
of the commons, on this occaſion, had been paſſed, 
that the privilege of parliament did not extend 
protection to the offence of libels; but as by the 
ancient law of parliament nothing but treaſon, felo- 
ny, and breach of the peace were beyond the limits 
of path amentary privilege, there was great reaſon © 
| fo ſuſpett that a vote, A ſſed, might not be of 
ſufncient authority to ruſtity the detention of Mr. 
Wilkes in priſon, after a ſentence of a court of 
w, He was therefore with great juſtice, and equal 
prudercce, deprived of that privilege, and placed 
on that level of right which is in ee to all the 
fubjects of Great Britain. 

As a miniſter, to whom the > that power =. 
the ſtare was entruſted, the right honourable gen- 
tleman behaved with that dignity, and that duty, 
which become the ſervant of his king, and the 
ſupporter of the legiſlature. He proſecuted, ac- 
cording to law, that man who had libelled his 

ing, and notoriouſly offended againſt religion and 
the decency of public manners, by a publication of 
impiouſneſs and obſcenity. Mr. Wilkes was ex- 
pelled therefore, not as a puniſhment, but becauſe 
the character of a legiſlator ought not to permit the 
preſence of any man ſo offenſivᷣe to be a member of 
the Britiſh ſenate ; and he was tried, condemned, 


and 


'S © + 
and ſentenced, in the court of law, becauſe à per. 


ſon ſo atrociquſly guilty ſhoyld nor eſcape that i- 
fliftion which no government, equitably admini- : 


+: & 


ſtered, can permit to remain unpùniſhed. © 


For the ſame reaſons, the preſent” houſe of ch ; 


mons have expelled and diſqualified the ſame eti- 


minal; that, by the law of parliament, Mr. Wilkes EE 


might not ſuperſede the laws' of the realm, and 


eſcape the verdict of the jury, and the ſentence of 
the judges. The ſecond expulſion from the com. 


mons was therefore no ſecond puniſhment for the 
ſame offence, becauſe his firſt expulſion was nei⸗ 


ther in fact, nor ought to be deemed a puniſh- 


ment. It was exactly coincident with the conduct 


of the honourable gentleman, who was miniſter at 
the time of Mr. Wilkes's firſt expulſion. It was 


intended to render that deciſion of the laws, which 


was given againſt Mr. Wilkes, effectual: and not 
to be evaded by parliamentary privilege. And 
there it had reſted, had not the violence of faction 


precipitated the freetiolders; of Middleſex: to re- 


elect a man expelled, Diſqualification therefore 


was the ſole expedient which could terminate 


their perverſeneſs ; ; and Mr. Wilkes was difquali- : | 


fied by the law of parliament; that he might ſuffer 


the ſentence of thoſe laws which he would other- 
wiſe have eſcaped. The ſentence” of the court of 

| kipg's bench was carried into execution by the 
very means which the former parliament had re- 


ſolved to be juſt. By being firſt expelled, he was 


only made liable to be puniſhed by an equitable - 5 


PF * 
. 


adjudgment of the laws and his peers. By the ſe- 


cond, he was only preſerved in that ſtate of con- 


demnation to which he was ſentenced, that the 


moſt lenient of all puniſhments might not be eluded 
by the privilege of parliament.” The honourable 


gentleman who was then miniſter, and the preſent 
miniſtry, have behaved with equal juſtice and be- 
coming 
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coming "9 WENN in the conduct of this fair, 


The former differs from the latter only in the con- 
ceiving the firſt expulſion to be a puniſhment, and 
the ſecond a repetition of it; and in imaginin 

that a perſon once tried, acquitted, or Wer 


may again be brought to trial in another court, 


for the ſame offence. And if the arguments which 


I have offered ſhall be found to bear the face of 
truth, I am prefnaded he will not deny his aſſent 


to them. 18 
Such then are the real ſtate and ſtrength of the | 


principles, poſitions, and arguments of thoſe wri- 


ters, who have condemned the diſqualification of 
Mr. Wilkes, as. contrary to the laws of the land. 


And yet one of theſe advocates, whilſt he was de- 
_ claiming. againſt thoſe: who had thus robbed their 


country of its ſupremeſt liberty, was at that in- 


ſtant the cauſe that one ſubje&, by the law of 


tliament, was held in Newgate, and another 
bo ght before the houſe to aſk him pardon: both 


which are freemen equal to himſelf, And theſe 
things were tranſacted without the leaſt legal pro- 


ceſs, and in direct oppoſition to Magna Charta. 
And though that charter was granted before the 


exiſtence of the houſe of commons, it has been ſo 


repeatedly confirmed by the whole legiſlature, 


 fance the conſtitution received the addition of that 


houſe, that it is undoubtedly a ftatute-law. 
Patriotiſm, thou ſhalt live for ever | if ſuch in- 

conſiſtencies can make a patriot, Freedom ſhall 

abound, where men aſſume that power, which the 


"themſelves agree the laws deny, and refuſe thoſe 


rights which the laws have granted. Away then 
wth all thoſe clamours againſt violated right, and 
declamation in defence of liberty, where the prac- 
tice of ſuch patriots is in direct contradiction to the 


prigciples . i 
| "Should | 


| ( 95 ) We 
Should this reſolution of the commons be re- 
pealed, and the poſition be adopted, that in every 
unprecedented caſe there is no authority in the houſe is 
diſqualify a member, to what will then the power of 
miniſters be raiſed? Let but the members of the 
counties, cities, and, boroughs, which are, or are 
not, in the court intereſt, be returned by methods 
yet unprecedented, and not expreſsly prohibited 


by law; and innumerable are the caſes which may . 


be ſo imagined; and all thoſe candidates, how- 
ever profligate and improper, ſhall be our repre- 
ſentatives. For, by their own arguments, the 
caſes being new and unexampled, they are not cog- 
nizable in the houſe of commons. _ £4 
A miniſter, therefore, whoſe motives are the 
diminution of Britiſh liberty, muſt wiſh to ſee his 
endeavours foiled z the vote of diſqualification ab- 
rogated; and the pretenſions of theſe defendets of 
our rights eſtablihed. Then would the latter 
be defeated by their own conqueſt, and. eaflaved 
by the accompliſhment of their pretenſions to 
eſtabliſh freedom. Adminiſtration might then fe- _ 
curely laugh at that impotence to which their ene- 
mies had reduced themſelves; bid defiance to their 
menaces; diſſolve the parliament ; exclude one half 
of thoſe who now oppoſe them; and ftride tri- 
umphantover the columasof the conſtitution, which 
theſe patriots had ſhaken down; n. 
. Defeated in their deſigns of freeing Mr. Wilkes 
from priſon, the Middleſex freeholders now pretend 
that it is the general cauſe of freedom of election 
for which they are contending; and, deſpairing to 


have the reſolution repealed, by this Houſe: of | 1 8 


commons, which hath diſqualified their hero, 
they now petition the king to diſſolve the parlia- 
ment, in order to elect him in the next. They 


claim that privilege which was eſtabliſned by 90 


the Bill of Rights. The right to petition their ſo- 
8 vereign. 


8 (..96 7 
vereign. In theſe, which they: have preſented, 
| oy. implore a diflolution of parliament, expreſs- 
ly on the account of that. reſolution * which 
Me. Wilkes has been diſqualified. | 
But do theſe men conceive that a right of: pe- 


5 „ in them, is an obligation of its being 


complied with by their ſovereign? Were his ma- 
jeſty ſo circumſtanced, a petition would be a de- 
mand not to be refuſed, and the people kings. 
And ſhould two things diametrically oppolite be 
requeſted by the people, how could the prince 
comply with both? But, in this..inſtance, they 
have conducted their petitions in ſuch a manner, 
that his majeſty cannot conſtitutionally pay the 
leaſt attention to them. I have already mentioned 
the opinion of of Sir Edward Coke, which is the 
opinion, alſo, of all thoſe who are acquainted with 
* our conſtitution; and I here repeat it. By lax 
and cuſtom of parliament, the king cannot take 
notice of any thing ſaid or done in the houſe. of 
of commons, but by the report of the houſe of 
„ commons?” Theſe petitions, (therefore, un- 
animouſiy repreſenting an affair done and tranſ- 


acted in that houſe, proceeding from the tumul- 


tuous ſpirits of a very few people, compared with 


the whole nation, cannot be attended to by his 


majeſty, without intruding on the rights of the 
commons and the conſtitution. itſelf. Let this 
is what they aſk. in defence of liberty. It was 
3 this very object of their petitions for liberty, that 
Was ſo, juſtly complained. of in the reigns of the 
Stuarts, as a breach of it; when thoſe ſovereigns 


Anterfered in the buſineſs of the commons; ſeized 


and impriſoned their members, * brought con- 
fuſion on the ſtate. 63 5. 15004 aan 
Nor is the diſſolution of . parliament, pre- 
maturely effected by the prerogative royal, an 
9 cok is name to the Bill of Rights. => 
2 | the 


8 


. 
the firſt article of that bill it is declared, ** that the 

ec ſuſpenſion of laws by royal prerogative, wich- 

< out conſent of parliament, is illegal; and yet 


this ſuſpenſion of the law, which makes the parlia- 
ment ſeptennial, is the very boon for which they 


and which paſſed with ſuch inobſervance by thoſe 


nonconformiſts; that act by which that miniſter, 


by one vote, re- elected every member of that houſe, 
and converted a triennial parliament to a ſeptennial, 
without one ſuffrage of the people. That act leaves 


to his majeſty his right of diſſolving the parliament 
when he pleaſes. But, then, is not the diſſolution 


af it repugnant to the ſpirit, and even to the let- 
ter of, che Bill of Rights? Were not the Stuarts 
exclaimed againſt, and abhorred for diſſolving the 
parliaments when they pleaſed? And yet this is the 
practice which theſe ſupporters of right are labour- 
ing to renovate. Thus, both in the manner of 
their petitioning as well as in the object of it, theſe 


moſt faithful ſubjects of their ſovereign are im- 


ploring him to undo himſelf. | 


Tet theſe men denominate that clamour to be 
the voice of the people, which is no other than the 


exclamation of a factious populace. And pronounce 


that opinion to be the ſenſe of the nation which is 
ſubſeribed by the minority of ſome few counties; 
and, even in theſe, obtained by the manifeſt ſeduc- 


tion of ſome deſigning men. Theſe, with the pre- 
ceding reaſons, and a multiplicity of others, form 


i the juſteſt cauſe far rejecting their petitions. 


Conceſſions to the factious, have proved, by the 
experience of all ages, to be that hot-houſe which 
hath ripened diſcontent into rebellion. What is 
claimed by the people, and granted by the king, and 


what the conſtitution denies, is conſidered as e-õ— 


torted by their importunity and daring; and not as 
F e | conceded 


— 


Robert Walpole obtained when he was miniſter, 


- 
— — 5 A 
— IE OR AL,” vo. Gn he oe 


p . — 
* A FFP 1 W * \ 
pn 7 3 c > ad N „ * ” 
WE * 2 8 N Li Es * 7 
. fi * 


( 92 : 1 
conceded by the royal beneficence. By theſe mem ́ 
the exceſs and inſolence of their demands encreaſe 
7 and become inſatiable; but with the deſtruction of 
all that law, juſtice, and execution of ene 
which ſhould oppoſe them. | | 
Is there a man entitled to the claim of reaſon 
+8 who can think this caſe of Mr. Wilkes to be a 
7 national cauſe? Is the king to be peſtered with 
"petitions, to the contents of which he is forbidden, 
| | y the conſtitution, to liſten, till all the deſperate, 
the ambitious, the rebellious, and the needy ſhall 
| be ſatisfied ? Or can that æra ever arrive? Were 
thoſe very men in power who now inflame theſe 
petitioners, would hey adviſe his majeſty to accede 
to that very requeſt which they now encourage to uh 
be made him? Is there an individual of the realm 
who believes they would? Muſt then this har- 
raſſed kingdom be changing parliaments, when {4 
the miniſters have acquired permanency, at the di- 
rection cf the populace and their incendiaries ? 
FE. And muſt his majeſty follow the dictates of thoſe. 
| whoſe underſtandings are the leaſt enabled to judge 
bl of the propriety of an alteration, the talents of 
thoſe whom they clamour to have diſmiſſed, and 
of thoſe whom they ſtruggle to have admitted ? 4 
Muſt the induſtry and labour of the artiſans. and 
manufacturers of the kingdom be ſuſpended and 
loſt in drunkenneſs, and riot, during a canvaſs for 
new members, becauſe Mr. Wilkes has been dif- 
qualified, according to the laws, cuſtoms and ge 
of this conſtitution ? 
And now I preſume it may be ied; that the 
| power of judicature is zo the only power which the 
commons poſſeſs, and that they never have been nor 
are obliged to proceed judicially, and determine 
according to law; but that it neceſſarily includes 
the power of making laws alſo, reſpecting thoſe 


matters relative to themlelyes and their elections. 
| And 


. 20 e 8. 

wy „ d» 
And I appeal to the very elements of parliamentaty 
authority, that the commons muſt poſſeſs the right 


of legiſlation, and that they are not judges only to 
interpret and apply the law, becauſe. the law of 
arliament was made by them, as ſole legiſlators ' 


in their own caſes. And to the proof of this I call 
in every known example of the known law of par- 
liament, to aſcertain, that the power of the houſe 


of commons, in all their privileges and rights, and 


in the inſtance in queſtion, is not bound by the 
law of the land, nor by the common right of the 
ſubje& ; but that it muſt be left to the will of the 
houſe, or to any arbitrary diſcretion of their own. 

I ſummon up the firſt and fundamental princi- 
ples of the conſtitution, which proclaim with a 
oud voice, that the houſe of commons cannot but 
have that power attributed to them; and that the 


moſt eſſential ideas of the being of a parliament, the 
juſteſt notions of the unalterable law of parliament, 


include and evince it to be within the true ſcope 
of their juriſdiction and authority. 

What then is the cauſe of this atrocious clamour 
and riot in the ſtreets, in ſupport of ſuch unconſti- 


tutional demands? It is that ſpirit of rebellion 
again broken looſe, which incited Cromwell and 


his fanatics to take arms againſt their king, and 
bring not only him, but the conſtitution itſelf, 


both eccleſiaſtical and civil, to the block. It now. 


rages in hearts invenomed with the poiſon of ſimi- 


lar paſſions. It maddens in the brain of thoſe, 


who by principle are equally malignant and de- 


ſtructive. But by a perſeverance of that vigorous 


ſpirit with which it is now oppoſed, it will be ſeen 


expiring by the hands of the public executioner. 
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